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Climate change

Climate change adaptation

Climate change mitigation

Greenhouse gases (GHG)

Intergovernmental Panel on
Climate Change (IPCC)

National Adaptation Plan (NAP)

Glossary

Defined by the Intergovernmental Panel on Climate Change as
an identifiable change in the state of the climate that persists
for an extended period, typically decades or longer, that may
be due to natural or human causes. This definition is widely

used in scientific research.

A narrower understanding, specific to changes in climate due
to anthropogenic causes (changes in the climate resulting from
human activities), has been adopted in political discussions
and in the United Nations Framework Convention on Climate
Change (UNFCCQ). Unless otherwise indicated, this report uses
the term climate change to refer to sustained changes in

climate due to anthropogenic causes.

Activities to build the resilience of countries, communities, and

individuals to climate change.

Interventions or efforts to reduce greenhouse gas emissions
and other human impact on the climate.

Gases that trap heat in the atmosphere and contribute to
climate change. Carbon dioxide (CO.) is the primary

greenhouse gas emitted through human activities.

Leading international body for the assessment of scientific,
technical and socio-economic information on climate change.
Established in 1988 by the World Meteorological Organization
and the United Nations Environment Programme at the request

of member governments.

Medium- or long-term plans that identify climate change
adaptation needs and relevant projects. Encouraged of all
States parties of the United Nations Framework Convention on
Climate Change.



United Nations Framework
Convention on Climate
Change (UNFCCCQ)

An international treaty that regulates countries’ rights and
obligations with regard to reducing greenhouse gas
emissions. Adopted on May 1992 and signed by more than
150 countries and the European Community. Entered into
force in March 1994. Its ultimate objective is the
stabilization of greenhouse gas concentrations in the
atmosphere at a level that would prevent dangerous

anthropogenic interference with the climate system.



Summary

Climate change is here with us. We cannot stop it. The only way is to see

how to work around it.

-- Peter Ekai Lokoel, Deputy Governor Turkana, September 2014

Over the past century, the average annual temperature on earth has increased, the
oceans have warmed, snow and ice caps have diminished, and sea levels have risen.
Although evidence of climate change, and its causes, has been debated for more than
two decades, there is now scientific consensus that climate change is occurring and is

due to human activity.

Climate change is being felt in countries throughout the world, from low-lying countries
such as Bangladesh and the Maldives, to temperate countries in the northern hemisphere,
to countries in Africa’s arid and semi-arid Sahel. Climate scientists have attributed both
the increasing frequency of specific extreme weather events (such as drought, flooding,
and heat shocks) and the slow but steady change in long-term features of the environment
(such as receding glaciers and melting permafrost) to rising temperatures caused
predominantly by anthropogenic (i.e. human) sources. They predict that these, and other,

observed climate changes will become more severe in coming years.

These changes in the climate are imposing an increasing burden on governments,
especially in countries with limited resources, in their efforts to protect vulnerable
populations and realize human rights. Changing precipitation patterns such as drought,
and shorter but more intense rainfall, can have negative direct and indirect impacts on
health and contribute to desertification and flooding, food insecurity, migration and
increased conflict. Indigenous populations, poor and socially marginalized individuals,

women, and people with disabilities, are often most affected.

The United Nations Office of the High Commissioner for Human Rights (OHCHR) has
identified climate change as posing particular risks to the rights to life, food, water, and
health. In the past decade, the UN Human Rights Council and other human rights bodies
have as well, adopting several resolutions highlighting the consequences of climate

change on the full realization of human rights. UN human rights experts have also
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repeatedly stressed that the response to climate change must respect, protect, promote
and fulfil human rights.

One reason for the attention to the relationship between climate change and human rights
is the recognition that climate change is having an uneven impact across the world.
Countries with tropical or subtropical climates (such as those in Africa) are projected to
experience the effects of climate change most intensely, and low-income countries are

least able to prevent and prepare for the impact of climate change.

This report is based on research in Turkana County in northwestern Kenya. Turkana County
borders South Sudan, Ethiopia and Uganda and is globally renowned as the cradle of
mankind: in Turkana County and the Omo Valley in southern Ethiopia, archeologists have
found the oldest ancestors to modern humans, dating back more than one million years
ago. However, today, Turkana County is home to a rapidly growing population that is

among the poorest in Kenya.

According to government records, the Turkana population has grown dramatically in the
last two decades, increasing in the past few years from an estimated 855,393 peoplein
2009 t0 1,256,152 people in 2015. The population is predominately indigenous Turkana
people, and pastoral, relying on livestock herding. Some Turkana fish in the waters of Lake
Turkana, while others reside in the county’s towns. Their traditional reliance on natural
resources for food and livelihood, the historic marginalization of the region, and the lack of
infrastructure make them especially vulnerable to any changes in the environment.
Turkana County has had a long history of chronic malnutrition and some of the poorest

health indicators in Kenya.

Over the past several decades, Kenyan government data show a clear trend in increasing
average temperatures in the country as a whole and in Turkana County. While global mean
temperatures are estimated to have increased by 0.8°C (1.5°F) in the past century, in
Turkana County minimum and maximum air temperatures have increased by between 2
and 3°C (3.5 and 5.5°F) between 1967 and 2012. Rainfall patterns have also changed: the
long rainy season has become shorter and dryer and the short rainy season has become

longer and wetter, while overall annual rainfall remains at low levels.
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Human Rights Watch conducted research in Turkana County between April 2014 and
February 2015, interviewing 40 people, including pastoralists, fishers, health clinic staff,
students, teachers, local civil society activists, and police officers. In addition, Human
Rights Watch reviewed international, Kenyan and Turkana County laws, policies and
development plans, including the Turkana County Development Plan and the Kenya
National Climate Change Action Plan and met with Turkana County and Kenyan national

government officials.

The report finds that climate change, in combination with existing political, environmental
and economic development challenges in Turkana, has had an impact on the Turkana
people’s ability to access food, water, health and security. Turkana County has long
experienced periods of cyclical drought. However, increasing temperatures and shifting
precipitation patterns, combined with population growth and threats to Lake Turkana from
hydroelectric and irrigation projects in Ethiopia, present significant, long-term challenges

for the Turkana County and Kenyan national governments.

Increased temperatures and unpredictable rainy seasons have placed increased pressure
on water resources, resulting in less dry season grazing land, diminished livestock herds,
and increased competition over grazing lands. Pastoralists told Human Rights Watch that
prolonged and more frequent droughts have exacerbated already difficult access to
potable water, making every day a struggle for survival. Women and girls often walk
extremely long distances to dig for water in dry riverbeds. Many children become sick
because their families are unable to provide them with sufficient food and clean water. In
northern Turkana County, increased competition over grazing lands and water has

heightened the likelihood of conflict and insecurity.

Industrial and agricultural development across Turkana’s northern border with Ethiopia
also poses threats that could affect the realization of rights of the Turkana people. Over
the past several years, Ethiopia has embarked on a massive plan for dams, water-intensive
irrigated cotton and sugar plantations, and irrigation canals and other infrastructure in
Ethiopia’s Omo River Basin, which provides 9o percent of the water in Lake Turkana. These
developments are predicted to dramatically reduce the water supply of Lake Turkana: the
planned irrigation projects alone could reduce by up to 50 percent the Omo River’s total
flow. Some scientists predict that Lake Turkana, the largest desert lake in the world, could

recede into two small pools.
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Reduced water levels in Lake Turkana will have a devastating impact on the environment
and people of Turkana County. Dramatic reductions in freshwater input from the Omo
River into Lake Turkana will increase levels of salinity in the lake and raise water
temperatures, decimating fish breeding areas and mature fish populations. Higher air
temperatures will increase rates of evaporation, further increasing salinity while

reducing biological productivity.

Kenya’s national and county governments have acknowledged the impact that climate
change has had and will have on people’s lives. At the Climate Summit in New York in
September 2014, Kenya’s President Uhuru Kenyatta urged countries to take decisive action
on climate change, branding it a “serious global challenge that continues to affect Africa’s
socio-economic development.” Kenya has also made several efforts towards developing a
national policy addressing the effects of climate change, including the Kenya National
Climate Change Response Strategy (2010) and the Kenya National Climate Change Action
Plan (2013). Earlier this year, a climate change bill, introducing a Climate Change Council
to ensure better coordination of the different climate change programs within the
government, was passed in the National Assembly and is, at the time of writing, awaiting

the adoption by the Senate and signature of the President.

However, Human Rights Watch research finds that much more needs to be done. The
Turkana County and the Kenyan national government have been struggling to address the
human rights consequences of climate change and other environmental developments for
the most marginalized populations. At the national level, the adoption of the climate
change bill, and the development and implementation of several climate change-related
policies, have been delayed several times. Existing health and development policies
largely fail to address the disproportionate impact that these changes are likely to have on
Kenya’s most marginalized populations, including indigenous peoples, and the national
government has not yet published a rights-based National Adaptation Plan (NAP) in
accordance with Kenya’s commitments under the United Nations Framework Convention
on Climate Change (UNFCCC) and the Kyoto Protocol. Kenya’s obligations under
international human rights law further mandate that the government use available
resources to progressively realize rights to food, security, water, and health in a non-

discriminatory manner.
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At the county level, the 2013 devolution agreement which led to the decentralization of
many government functions has created many new responsibilities for the county
government which gives it an expanded role in addressing the human rights effects of
climate change and other environmental threats. Yet, the county government has done
little to integrate climate change into development plans or develop adaptation strategies
forvulnerable populations.

The government of Kenya is not alone in facing climate change and other environmental
threats. Kenya should recognize that these changes will likely impede its ability to realize
the human rights of many people. As a regional leader, Kenya should assess this impact,
identify which individuals and communities are most vulnerable, and take steps to reduce
this vulnerability and ensure that human rights standards are integrated into adaptation
plans. Throughout this process, the government should ensure meaningful participation
and access to relevant information for affected groups and refrain from investments and
implementing actions that could undermine people’s rights.

5 HuMAN RIGHTS WATCH | OCTOBER 2015



Key Recommendations

To the Government of Kenya

Ensure that the National Adaptation Plan under development is in accordance with
Kenya’s obligations under the UNFCCC and international human rights law that
includes plans on how to protect rights to food, security, water, and health. Ensure
that this plan identifies how climate change will affect enjoyment of specific rights
and includes implementation strategies to reduce the burden of those effects,
particularly on indigenous people and marginalized groups, including women,
children and persons with disabilities, who may disproportionately feel these
impacts.

Promote non-discrimination in all national policies, action plans, implementation
strategies and other measures on climate change. Recommend to the government
of Ethiopia to promptly undertake independent peer-reviewed impact assessments
of the cumulative impacts of the Gibe Ill dam and irrigated commercial agriculture
on the downstream communities of Lake Turkana and take steps to mitigate any

serious harms identified.

To the Turkana County Government

Consult with communities particularly affected by major environmental impact and
climate change about alternative livelihood provisions prior to the implementation
of climate change adaptation plans. Ensure full and meaningful participation of
marginalized groups, including indigenous people, women and persons with
disabilities.

Integrate a climate change adaptation strategy in the Turkana County Integrated
Development Plan that will allow the government to meet its obligation to
progressively realize the rights to food, security, water, and health in a non-

discriminatory manner and ensure its implementation.

To the Government of Ethiopia

Promptly undertake independent and peer-reviewed assessments by qualified
experts that evaluate the cumulative environmental and social impacts of

development in the lower Omo valley including the Gibe Ill dam, the planned Gibe
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IV and Gibe V dams, and irrigated commercial agriculture on downstream
communities in Turkana. The results should be publically available so downstream
communities in Turkana County and the Turkana government can understand the
impacts. Mitigation of serious harms identified should be carried out so as to
respect the rights under international law of indigenous peoples and other affected

communities.

To Donors to Kenya, including the World Bank and African
Development Bank

Undertake due diligence for proposed development and climate change projects to
ensure that they are not contributing to or exacerbating human rights violations,
either directly or by association. Only approve projects after assessing human
rights risks, including of facilities associated with funding, such as power sources.
Assess the cumulative impacts of all relevant developments; identify measures to
avoid or mitigate risks of adverse impacts; and implement mechanisms that enable

continual analysis of human rights impacts, including through third parties.

To all States Parties to the United Nations Framework Convention on
Climate Change

Design and implement measures to facilitate adequate adaption to climate change,
making sure that the measures taken do not violate the human rights of local
communities.

Recognize that human rights obligations apply in the context of climate change and
include an explicit reference to the Parties’ obligations to respect, protect, and
fulfill human rights in all climate actions into future climate change agreements.
Establish safeguards and accountability processes to ensure that climate policies
are designed, implemented and monitored in a manner that protects the rights of

affected people and communities.
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Methodology

This report is based on field research conducted by Human Rights Watch researchers in
Kenya’s Turkana County from April to October 2014, followed by research and additional
meetings with Kenyan national government officials between November 2014 and
February 2015.

Turkana County was chosen as the location for this research for a number of reasons. Its
traditional reliance on natural resources for food and livelihood, the historic marginalization
of the region and lack of infrastructure, its considerable population growth, and the threat to
Lake Turkana of Ethiopian development projects make the region especially vulnerable to
drought that may be intensified by climate change. Turkana is home to Lake Turkana, the
largest desert lake in the world, and is also globally renowned as the cradle of mankind.
Pastoralist areas in East African countries tend to have the highest incidence of poverty and
the least access to basic services compared with non-pastoralist areas. For hundreds of
years, nomadic herders have lived in semi-arid lowlands like Turkana County, adapting to
the unpredictable environment by moving livestock according to the shifting availability of
water and pasture. Like many other pastoralists in East Africa, the Turkana people have long
struggled to access sufficient food and water. Historic marginalization and their livelihood in
a fragile ecosystem make them especially vulnerable to the effects of any changes in the
environment and climate. Their situation illustrates how climate change could aggravate
existing obstacles to the realization of basic human rights and challenge the ability of
governments to protect and fulfill those rights.

In the course of this research, Human Rights Watch conducted 40 interviews with
pastoralists and fishers along the western shore of Lake Turkana. Human Rights Watch
also interviewed health clinic staff, school students, teachers, local civil society, county
government officials and police officers in Turkana County, many of them in Lodwar, the
county’s capital. In addition, Human Rights Watch met with representatives of the Kenyan
national government and Kenyan civil society during the climate change conferences in
Lima, Peru (December 2014), Geneva, Switzerland (February 2015), and Bonn, Germany
(June 2015), following up via email on issues raised at the meetings. On March 3, 2015
Human Rights Watch wrote to the national government and requested information on

national climate change policy. No response was received at time of writing.
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Interviews were conducted in Turkana and English using interpreters when necessary.
None of the interviewees were offered any form of compensation and all interviewees were
informed of the purpose of the interview and its voluntary nature, including their right to
stop the interview at any point. All individuals interviewed gave informed consent to be
interviewed. Although most individuals were interviewed individually, some interviews
with pastoralists were conducted in group settings, in line with community norms. A broad
range of interviewees was sought, including men and women of different ages and

livelihoods. However, 30 of the 40 interviewees were men.

In addition to interviews, Human Rights Watch consulted various secondary materials,
including academic articles and reports from nongovernmental organizations, which
provide further insight into human rights issues in Turkana. This material includes
previous Human Rights Watch research as well as information collected by other credible
experts and independent researchers. In addition to the current work in Turkana County,
Human Rights Watch has been monitoring development in the lower Omo valley for the
past several years, for example issuing a report in 2011 and satellite analysis in 2014 on
the forced displacement of indigenous pastoral communities to make way for state-run

sugar plantations.

An external technical expert reviewed an earlier draft of this report. However, this report is
not a comprehensive assessment of the environmental and climate change threats to local
communities in Turkana County. Such an assessment would require more in-depth
qualitative and quantitative investigation, including in southern and western Turkana

County, as well as mathematical modeling of multiple climate change scenarios.
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Boys fishing in Lake Turkana.
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RIGHT TO FOOD AND LIVELIHOOD: FISHING
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“I came to the lake because my
animals had all died....How will |
survive when my animals have
died and the lake has
disappeared? How will | survive
when the drought sweeps me away
and sends me to my grave?”

— ELDERLY PASTORALIST LIVING
NEAR LAKE TURKANA

These villagers rely on natural resources
for food and livelihood, which makes them
especially vulnerable to any changes in
the environment. About 9o percent of the
water in LakeTurkana comes from
Ethiopia’s Omo River.

Major industrial developments are
underway in Ethiopia’s Omo River valley,
which are predicted to dramatically reduce
the water supply of the lake devastating
the fishery.

Villagers catch fish on the shores
of Lake Turkana, Kenya.
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RIGHT TO FOOD AND LIVELIHOOD: FISHING
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During times of drought, Turkana
pastoralists migrate to the shores of Lake
Turkana to fish in order to earn income to
replenish their diminishing herds. With
increasing drought and climate change,
the threatened demise of Lake Turkana’s
fishery will have a devastating ability on
the ability of pastoralists to sustain their
livelihoods through the replenishment of
their herds.

Fish drying in Longech village on
the shores of Lake Turkana.
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Kenya’s response to the potential
disappearance of the Lake Turkana fishery
and the livelihoods of 300,000 Kenyans
has been largely one of indifference. In
2012, the Kenyan government signed a
deal to import electricity from Ethiopia,
much of which will be produced from the
Gibe Ill dam on the Omo River.

16

A woman fixes fishing nets on
the shore of Lake Turkana.
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“The famine has displaced people.
The herd boys who were looking
after the livestock have lost
everything, now they have
nothing to do. We have no choice
but to put our hands up and ask
for help. Where will we go now?
It is death that awaits us.”

— PASTORALIST O.L., SEPTEMBER 2014

“THERE IS NO TIME LEFT”
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RIGHT TO FOOD AND LIVELIHOOD: HERDING

Turkana herdboys and their goats
shelter from midday sun under a tree.
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RIGHT TO WATER

Girls from Kalokol Girls Primary school, Turkana County.
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“During this dry season I go often [to the river]
not just once a day, but morning and then
later in the evening, and tomorrow again the
same thing. The whole village depends on this
river alone, both the human and the livestock.
Sometime back, when the rain was enough
the water [from rains] could last for even four
months [in the adjacent river]. But now things
have changed, as the wells dry very fast.”

— PASTORALIST WOMAN, 9-MONTHS PREGNANT,
WHO WALKS 18 KILOMETERS A DAY FOR WATER

Girls from the Kalokol Girls Primary School fetch
water from a dry riverbed to carry back to their
school, which does not have access to running
water. Nearby Lake Turkana is too saline for
human consumption. Women and girls often walk
extremely long distances to dig for water in dry
riverbeds, exposing them to physical danger and
taking time away from their studies. As climate
variability increases, women are having to walk
further and dig deeper to access potable water.
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“Truthfully, health cases increase
daily. For instance, we had drought
so the children were hungry and
this hurt them. When it rained,
there was the problem of
mosquitoes because mosquitoes
spread malaria. There is the
problem of the river. The water that
came recently, when the children
drink from it, their chest problems
increase. Problems increase every
season.”

— TEACHER AT KALOKAL SCHOOL

24

Kalokol Girls Primary School:
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RIGHT TO WATER
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“The drought has been affecting both
people and animals in recent years.
Another one of my children became
sick during the previous drought
period, and died due to starvation
and sickness. We starve during the
drought and when the government
comes, it helps only a few people.”

— WOMAN WITH CHILDREN

Maternal mortality in Turkana is three
times the national average. Turkana has
had a long history of chronic malnutrition
and some of the poorest health indicators
in Kenya, with minimal health investment
and infrastructure, staff, and services for
its largely mobile pastoralist population,
all of which is exacerbated by a growing
population. Diseases that are waterborne,
or relate to poor sanitation stemming from
lack of water, are likely to be influenced by
climate change, increasing risks of cholera
and typhoid outbreaks and greater rates of
diarrhea and trachoma.
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RIGHT TO HEALTH
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Parents and health workers cite a wide
range of illness in the community,
including diarrhea, malaria, and chronic
malnutrition. With only one under-
resourced health clinic serving a
geographically dispersed population,
parents and children have to walk long
distances to receive health care.

28

Ery
Community health workers measure a child’s height
in Turkana County, Kenya.
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RIGHT TO HEALTH

Boy at a clinic in Turkana County.
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Due to increasing temperatures and
unpredictable rainfall, many children
become sick because their families are
unable to provide them with sufficient
food and safe water. Community
members routinely cite hunger and
malnutrition as among the most severe
challenges they face.
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Violence between different ethnic
groups over access to scarce resources,
including grazing land and water has
always been present in Turkana County.
But the patterns of violence are
becoming more frequent and deadly as
population growth, displacement from
industrial development in Ethiopia, and
increased climate variability is further
reducing available grazing land and
water resources in Turkana.

Internally displaced villagers carry firearms while guarding
livestock near Lowarengak in Turkana County.
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Dry earth with footprints in a section
near the shores of Lake Turkana.
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l. Introduction

Although evidence of climate change, and its causes, has been debated for more than two
decades, there is now scientific consensus that climate change is occurring and is due to
human activity. Over the past century, the earth’s average temperature has risen by 0.8°
Celsius (1.4° Fahrenheit), the oceans have warmed, the amounts of snow and ice have
diminished, and sea levels have risen.2 According to scientific studies, low-lying countries
such as Bangladesh and the Maldives, arid and semi-arid areas from Senegal to Kenya,
and many parts of the Arctic are already experiencing significant effects from climate

change, such as flooding, heat shocks and melting permafrost.3

*The IPCC defines climate change as a “change in the state of the climate that can be identified (e.g., by using statistical
tests) by changes in the mean and/or the variability of its properties, and that persists for an extended period, typically
decades or longer.” According to the IPCC, these changes “may be due to natural internal processes or external forcings such
as modulations of the solar cycles, volcanic eruptions and persistent anthropogenic changes in the composition of the
atmosphere orin land use.” The IPCC also found that “[i]t is extremely likely that more than half of the observed increase in
global average surface temperature from 1951 to 2010 was caused by the anthropogenic increase in greenhouse gas
concentrations and other anthropogenic forcings together.” IPCC, “Climate Change 2014: Synthesis Report. Contribution of
Working Groups I, Il and Ill to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change,” 2014,
http://www.ipcc.ch/pdf/assessment-report/ars/syr/SYR_ARs5_FINAL_full.pdf (accessed September 15, 2015), pp. 120, 48.
The IPCC definition is widely used in scientific research, whereas a narrower understanding, specific to changes in climate
due to anthropogenic causes, has been adopted in political discussions and in the United Nations Framework Convention on
Climate Change (UNFCCC). The UNFCCC, an international treaty that regulates countries’ rights and obligations with regard to
reducing greenhouse gas emissions, addresses climate change that is “attributed directly or indirectly to human activity that
alters the composition of the global atmosphere and which is in addition to natural climate variability observed over
comparable time periods.” Unless otherwise indicated, this report uses the term climate change to refer specifically to
sustained changes in climate due to anthropogenic causes.

2 Environmental Protection Agency, “Climate Change, Basic Information,” undated,
http://www.epa.gov/climatechange/basics (accessed January 20, 2014); The IPCC, in its report “Climate Change 2014:
Synthesis Report. Contribution of Working Groups I, Il and Il to the Fifth Assessment Report of the Intergovernmental Panel
on Climate Change,” 2014, http://www.ipcc.ch/pdf/assessment-report/ars/syr/SYR_AR5_FINAL_full.pdf (accessed
September 15, 2015), p. 40, found that “[w]arming of the climate system is unequivocal, and since the 1950s, many of the
observed changes are unprecedented over decades to millennia. The atmosphere and ocean have warmed, the amounts of
snow and ice have diminished, and sea level has risen.”

3 Germanwatch Global Climate Risk Index 2015, “Who Suffers Most From Extreme Weather Events? Weather-related Loss
Events in 2013 and 1994 to 2013,” http://germanwatch.org/en/download/10333.pdf (accessed February 25, 2015);

Union of Concerned Scientists, “Climate Hot Map,” 2013, http://www.climatehotmap.org (accessed February 25, 2015);

Damian Carrington, “The Maldives is the extreme test case for climate change action,” The Guardian, September 26, 2013,
http://www.theguardian.com/environment/damian-carrington-blog/2013/sep/26/maldives-test-case-climate-change-
action (accessed February 25, 2015); IRIN: Humanitarian News and Analysis, “Senegal: Climate change impacting hard on
semi-arid Sahel nations,” 2005, http://www.irinnews.org/report/57490/senegal-climate-change-impacting-hard-on-semi-
arid-sahel-nations (accessed February 25, 2015); United Nations Environment Programme, “Climate Change in Kenya,” 2013,
http://www.unep.org/roa/Programmes/KenyaCountryProgramme/KCP_Climate_Change/tabid/52011/Default.aspx
(accessed February 25, 2015).
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Human rights bodies, scientific experts, governments, and civil society have recognized
that worldwide, climate change is having, and will continue to have, a devastating impact
on the ability of people to enjoy their basic human rights and the capacity of governments
to fulfill their obligations to realize those rights.4 For vulnerable populations, these events
can lead to the loss of their lives, homes and livelihoods. The earth’s surface temperature
is projected to rise further, heat waves are likely to occur more often and last longer,
extreme precipitation events will become more intense and frequent, the ocean will
continue to warm and acidify, and the global mean sea level will continue to rise.5 These
changes, and the costs associated with them, threaten the ability of governments,
particularly in low and middle-income countries, to progressively realize the full range of

human rights.¢

4 See most recently OHCHR, “Joint statement by UN Special Procedures on the occasion of World Environment Day,” June 15,
2015, http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=160498&Lang|D=E#sthash.1XVkGVYz.dpuf
(accessed June 22, 2015), para. 2, “draw[ing] attention again to the grave harm climate change poses to the worldwide
enjoyment of human rights.”; OHCHR, UN Special Procedures of the Human Rights Council, “The Effects of Climate Change on
the Full Enjoyment of Human Rights,” April 30, 2015, http://www.thecvf.org/wp-
content/uploads/2015/05/humanrightsSRHRE.pdf (accessed June 22, 2015), p. 2 stating that “It is now well understood that
climate change can and does adversely affect the enjoyment of a broad range of human rights.”; OHCHR, “Report of the
Office of the United Nations High Commissioner for Human Rights on the relationship between climate change and human
rights, A/HRC/10/61,” January 15, 2009, http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G09/103/44/PDF/G0910344.pdf?OpenElement, concluding that “[c]limate change-related
impacts, as set out in the assessment reports of the Intergovernmental Panel on Climate Change, have a range of
implications for the effective enjoyment of human rights.”; Human Rights Council Resolutions 29/L.21 (2015) para. 9,
“le]mphasizing that the adverse effects of climate change have a range of implications, both direct and indirect, for the
effective enjoyment of human rights.”; See also Human Rights Council Resolutions 26/L.33 (2014); 18/22 (2011); 10/4
(2009); 7/23 (2008); International Bar Association, “Achieving Justice and Human Rights in an Era of Climate Disruption,”
2014, http://www.ibanet.org/PresidentialTaskForceClimateChangejustice2014Report.aspx (accessed August 15, 2014);
Center for International Environmental Law (CIEL)/CARE International, “Climate Change: tackling the greatest human rights
challenge of our time,” February 2015, http://www.ciel.org/wp-content/uploads/2015/06/CCandHR_Feb2015.pdf (accessed
February 20, 2015)Friedrich Ebert et al. (eds.), “Climate Change in the Work of the Committee on Economic, Social and
Cultural Rights,” 2010, http://www.ciel.org/Publications/CESCR_CC_o3May10.pdf (accessed September 13, 2014);
Sebastien Duyck, “Climate change threatens human rights, Kiribati President tells the UN,” March 10, 2015,
http://www.rtcc.org/2015/03/10/climate-change-threatens-human-rights-kiribati-president-tells-
un/#sthash.8oméeagz.dpuf (accessed March 15, 2015); UN Special Envoy for Climate Change Mary Robinson sees “climate
change [as]the biggest challenge to human rights of the 21st century,” UN DPI, “UN Women, Mary Robinson, to host special
climate change event for women leaders,” September 22, 2014,
http://www.un.org/apps/news/story.asp?News|D=48780#.VgGLedgVhBd (accessed September 25, 2014); United Nations
Development Programme, “Human Development Report 2007/2008. Fighting climate change: Human solidarity in a divided
world,” 2007, http://hdr.undp.org/sites/default/files/reports/268/hdr_20072008_en_complete.pdf (accessed January 15,
2015); Kumi Naidoo, “There are no human rights on a dead planet,” April 16, 2014,
http://www.greenpeace.org/international/en/news/Blogs/makingwaves/there-are-no-human-rights-on-a-dead-
planet/blog/48953/ (accessed September 20, 2014).

5|PCC, “Climate Change 2014: Synthesis Report. Contribution of Working Groups I, Il and Ill to the Fifth Assessment Report of
the Intergovernmental Panel on Climate Change,” 2014, http://www.ipcc.ch/pdf/assessment-
report/ars/syr/SYR_AR5_FINAL_full.pdf (accessed March 2, 2015), pp. 58ss.

6 OHCHR, “Report of the Office of the United Nations High Commissioner for Human Rights on the relationship between
climate change and human rights, A/HRC/10/61,” January 15, 2009, http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/Go9/103/44/PDF/G0910344.pdf?0OpenElement (accessed March 14, 2015), concluding that
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While there is scientific consensus about global trends related to climate change,
modeling and forecasting future changes in climate, particularly in specific regions and
sub-regions of the world, is by its very nature complex and subject to some degree of
uncertainty. These uncertainties result from a wide range of factors, including limited
climate data and the challenge of evaluating the dynamics of complex interacting
systems.” However, scientists agree that the impacts of climate change are, and will be,

unevenly distributed among different parts of the world and within a society.8

Countries in the global South, which are least responsible for climate change, are
predicted to experience its most severe effects.? According to the IPCC, climate change is
expected to lead to disproportionate increases in ill-health in developing countries with
low income.® In addition, the IPCC has recognized that climate change will affect
disadvantaged people more severely.” The United Nations Office of the High
Commissioner on Human Rights has predicted that indigenous populations, marginalized
groups, women, and people with disabilities—populations that are already vulnerable to
human rights abuses—will face the biggest challenges adapting to a changing climate.2
UN Women found that in developing countries, where agricultural work accounts for about
two-thirds of the female labor force, decreases in agricultural output due to climate change

will most affect women.3

“Climate change-related impacts, as set out in the assessment reports of the Intergovernmental Panel on Climate Change,
have a range of implications for the effective enjoyment of human rights.”

7 For a discussion of risks and uncertainties see IPCC, “Climate Change 2014: Synthesis Report. Contribution of Working
Groups |, Il and Ill to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change,” 2014,
http://www.ipcc.ch/pdf/assessment-report/ars/syr/SYR_AR5_FINAL_full.pdf (accessed March 2, 2015), pp. 36-37 .

8 IPCC, “Climate Change 2014: Synthesis Report. Contribution of Working Groups I, Il and Il to the Fifth Assessment Report of
the Intergovernmental Panel on Climate Change,” 2014, http://www.ipcc.ch/pdf/assessment-
report/ars/syr/SYR_AR5_FINAL_full.pdf (accessed March 2, 2015), p. 13; OHCHR, “Report of the Office of the United Nations
High Commissioner for Human Rights on the relationship between climate change and human rights,” A/HRC/10/61, para.
42.

9 Ibid. para. 10.

10 |PCC, “Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part A: Global and Sectoral Aspects. Contribution of
Working Group Il to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change,” 2014,
http://www.ipcc.ch/pdf/assessment-report/ars/wg2/WGIIAR5-PartA_FINAL.pdf (accessed March 2, 2015), p. 19.

1 |bid.

12 OHCHR, “Report of the Office of the United Nations High Commissioner for Human Rights on the relationship between
climate change and human rights, A/HRC/10/61,” paras. 42ss.

13 See UN Women Fact Sheet, “Women, Gender Equality, and Climate Change,” 2009,
http://www.un.org/womenwatch/feature/climate_change/factsheet.html (accessed January 6, 2015); See also OHCHR,
“Report of the Office of the United Nations High Commissioner for Human Rights on the relationship between climate change
and human rights,” A/HRC/10/61, para. 45.

“THERE IS NO TIME LEFT” 38



Recognizing these risks, the UN Human Rights Council and other human rights bodies have
adopted resolutions and issued statements highlighting the implications of climate
change for the full enjoyment of human rights. In December 2014, 76 UN human rights
experts called on the “States Parties to the United Nations Framework Convention on
Climate Change (UNFCCC) to ensure full coherence between their solemn human rights
obligations and their efforts to address climate change, one of the greatest human rights
challenges of our time”.ss

4 Human Rights Council Resolutions 29/L.21 (2015); 26/L.33 (2014); 18/22 (2011); 10/4 (2009); 7/23 (2008). For an
overview of climate change references made in the UN human rights framework see report by UN OHCHR Independent Expert
on the issue of human rights obligations relating to the enjoyment of a safe, healthy, and sustainable environment,
“Mapping Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment: Focus
report on human rights and environment,” June 2014,
http://www.ohchr.org/Documents/Issues/Environment/MappingReport/1.ICESCR-24-Feb.docx (accessed February 22,
2015). See also Committee on the Elimination of Discrimination Against Women, “Statement of the CEDAW Committee on
Gender and Climate Change,” August 7, 2009,
http://wwwz2.ohchr.org/english/bodies/cedaw/docs/Gender_and_climate_change.pdf (accessed January 6, 2015);
Commission on the Status of Women, “Mainstreaming gender equality and empowerment of women in climate change
policies and strategies,” E/CN.6/2011/L.1, March 4, 2011, http://www.un.org/womenwatch/daw/csw/cswss/other-
outcomes/Climate-change-adv-unedit.pdf (accessed January 6, 2015).

15 OHCHR, “Statement of the United Nations Special Procedures Mandate Holders on the occasion of Human Rights Day
Geneva 10 December 2014,” December 10, 2014,
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15393&LangID=E (accessed January 21, 2015).
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ll. Climate Change in Africa

Scientists believe Africa will be one of the continents most vulnerable to climate change,
with average temperatures expected to increase throughout this century, and with drier
subtropical regions warming more than the moister tropics. In its latest report, issued in
November 2014, the IPCC states that the continued global emission of greenhouse gases
will increase the likelihood of severe, pervasive, and irreversible impacts for people and

ecosystems in Africa, including but not limited to its effects on water, food, and health.v

The 2014 IPCC report also emphasized that climate change will cause economic growth to
slow.8 These predictions—of water and food insecurity, negative health effects, and
economic stagnation—will compound the challenges facing areas of Africa with already
weak health and development infrastructure, potentially resulting in increased

displacement and conflict.»

According to the IPCC and other scientific studies, the African continent is already
experiencing the effects of climate change in many regions.z° For example, a recent study
characterized parts of Sudan and Ethiopia; the central African countries surrounding Lake
Victoria; and the continent’s southeast, including Mozambique, Zimbabwe and parts of
South Africa, as “global hotspots” of climate change, with a high likelihood of drought or

16 Already in 2007 the IPCC stated: “Africa is one of the most vulnerable continents to climate change and climate variability,
a situation aggravated by the interaction of ‘multiple stresses’, occurring at various levels, and low adaptive capacity (high
confidence),” see IPCC, “Climate Change 2007: Impacts, Adaptation and Vulnerability. Contribution of Working Group Il to
the Fourth Assessment Report of the Intergovernmental Panel on Climate Change,” 2007,
http://www.ipcc.ch/pdf/assessment-report/ar4/wg2/ar4_wg2_full_report.pdf (accessed November 2, 2014), p. 435.

17 |PCC, “Chapter 22: Africa” in IPCC, “Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part B: Regional Aspects.
Contribution of Working Group Il to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change,” 2014,
http://www.ipcc.ch/pdf/assessment-report/ars/wg2/WGIIAR5-PartB_FINAL.pdf (accessed March 2, 2015), pp. 1199-1265.

18 |PCC, “Climate Change 2014: Synthesis Report. Contribution of Working Groups I, Il and Il to the Fifth Assessment Report of
the Intergovernmental Panel on Climate Change,” 2014, http://www.ipcc.ch/pdf/assessment-
report/ars/syr/SYR_ARs5_FINAL_full.pdf (accessed March 2, 2015), p. 16.

19 For an overview cf. the vulnerability indexes of the Global Adaptation Institute, http://index.gain.org/ (accessed November
17, 2014) and DARA, http://daraint.org/climate-vulnerability-monitor/climate-vulnerability-monitor-2012/monitor/
http://index.gain.org/ (accessed November 17, 2014). See also “Chapter 22: Africa” in IPCC, “Climate Change 2014: Impacts,
Adaptation, and Vulnerability. Part B: Regional Aspects. Contribution of Working Group Il to the Fifth Assessment Report of
the Intergovernmental Panel on Climate Change,” 2014, http://www.ipcc.ch/pdf/assessment-report/ars/wg2/WGIIARs5-
PartB_FINAL.pdf (accessed March 2, 2015), p. 1199-1265.

20 |PCC, “Chapter 22: Africa” in IPCC, “Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part B: Regional Aspects.
Contribution of Working Group Il to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change,” 2014,
http://www.ipcc.ch/pdf/assessment-report/ars/wg2/WGIIARs5-PartB_FINAL.pdf (accessed March 2, 2015), pp. 1199-1265.
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flooding and declining crop yields or ecosystem damages on top of high population and
poverty rates.2t Similarly, the United States Institute for Peace has predicted that climate
change will result in more drought, more severe changes in weather, and shorter but more
intense rainfall in Nigeria, and that these changes may contribute to desertification and
increased scarcity of arable land and conflict.22 The South African government has also
stated that even under conservative scenarios the country is likely to experience increased
drought, accompanied by more frequent flooding, a significant decrease in water

availability, and a rise in sea level.z

In addition to direct effects from heat stress attributed to climate change, scientific studies
show that recurring drought and food insecurity can have indirect effects on health.
According to the IPCC Fourth Assessment Report, climate change has already altered the
distribution of some disease vectors, such as mosquitoes and ticks that have an active
role in transmitting a pathogen from one host to another, and which carry a range of

diseases such as malaria, dengue fever, spotted fever rickettsioses, and Rift Valley fever.24

Severe weather events and flooding may also affect health directly by injury or death, and
indirectly by contaminating water supplies or destroying water delivery and wastewater
systems. Research by UNICEF suggests that climate change will have a significant impact
on the health of children through increases in vector and waterborne diseases, and as a
result of rising food prices and conflicts over resources.2s Other factors that also relate to
climate change, such as changes in land use and population density, may mitigate or

exacerbate health impacts.

As recognized by the IPCC, changes in climate and the resulting changes in disease

patterns, poverty eradication, conflict and food security, have significant implications for

21 Christoph Miiller et al., “Hotspots of climate change impacts in sub-Saharan Africa and implications for adaptation and
development,” Global Change Biology, vol. 20, (2014), p. 2505—2517 (accessed November 13, 2014), doi: 10.1111/gcb.12586.
22 Aagron Sayne, “Climate Change Adaptation and Conflict in Nigeria,” United States Institute of Peace, June 2011,
http://www.usip.org/sites/default/files/Climate_Change_Nigeria.pdf (accessed November 6, 2014).

23 Government of South Africa, “National Climate Change Response White Paper,” October, 2011,
http://rava.gsens.net/themes/theme_emissions/111012nccr-whitepaper.pdf (accessed November 13, 2014).

24 Ulisses Confalonieri et al., “Chapter 8: Human health,” in “Climate Change 2007: Impacts, Adaptation and Vulnerability.
Contribution of Working Group Il to the Fourth Assessment Report of the Intergovernmental Panel on Climate Change,” 2007,
http://www.ipcc.ch/pdf/assessment-report/ar4/wg2/ar4-wg2-chapter8.pdf (accessed November 6, 2014), 391-431.

25 UNICEF, “Exploring the Impact of Climate Change on Children in South Africa,” 2011,
http://www.unicef.org/environment/files/SA_Climate_change_and_children_final.pdf (accessed November 6, 2014).
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access to water, food and health in Africa.2¢ For example, gains in social and economic
rights, such as the rights to education, housing and health, gender equality and other
rights requiring allocation of resources and access to justice, may be more difficult to
realize as climate change reduces the availability of resources to the government and

adaptation to climate change diverts otherwise available resources.z

African regional institutions have long highlighted the vulnerability of African states to the
effects of climate change. Starting in 2007, the African Union has passed a number of
resolutions expressing concern about the impact of climate change and the ability of
countries to respond to its consequences.2® In 2009, the African Ministerial Conference on
the Environment (AMCEN) adopted the Nairobi Declaration on the African Process for
Combating Climate Change. Ministers from more than 30 African countries agreed that
“while Africa has contributed the least to the increasing concentration of greenhouse
gases in the atmosphere, it is the most vulnerable continent to the impacts of climate
change and has the least capacity to adapt.”29 African Parliamentarians echoed this call
the same year, and called for “concrete action to reduce disaster risks and adapt to
climate change as a matter of urgency.”3° The African Commission on Human and Peoples’
Rights also passed a resolution in 2009 urging the inclusion of human rights safeguards
into climate change laws and treaties and committing the Working Group on Extractive
Industries, Environment and Human Rights Violations in Africa to carry out a study on the

impact of climate change on human rights in Africa.3t In this resolution, the Commission

26 |PCC, “Chapter 22: Africa” in IPCC, “Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part B: Regional Aspects.
Contribution of Working Group Il to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change,” 2014,
http://www.ipcc.ch/pdf/assessment-report/ars/wg2/WGIIAR5-PartB_FINAL.pdf (accessed March 2, 2015), pp. 1202-1203.

27 OHCHR, “Report of the Office of the United Nations High Commissioner for Human Rights on the relationship between
climate change and human rights, A/HRC/10/61,” para. 75.

28 Assembly/AU/Dec 134 (VII), January 2007; See also Assembly/AU/ Decl 4 (VI1), January 2007; Assembly/AU/ Dec 179 (X),
January 2007; Assembly/AU/ Dec 236 (XII), January 2007, African Common Position on Climate Change; Assembly/AU/ Dec 248
(X1, January 2009; Assembly/AU/ Dec 257 (XIIl), January 2009, African Common Position on Climate Change; Assembly AU Dec
308 (XV), January 2010; Assembly AU Dec 342 (XVI), January 2011; Assembly AU Dec 373 (XVII), January 2011; Assembly AU Dec 399
(XVII1), January 2012; Assembly AU Dec 448 (XIX), January 2012; Assembly AU Dec 457 (XX), January 2013.

29 UNEP, “Nairobi Declaration on the African Process for Combating Climate Change,” May 2009,
http://www.unep.org/roa/Amcen/Amcen_Events/3rd_ss/Docs/nairobi-Decration-2009.pdf (accessed February 15, 2015).

30 Center for Asia-Pacific Women in Politics, “The Nairobi Action Plan for African Parliamentarians on Disaster Risk Reduction
and Climate Change Adaptation,” February 20, 2009,
http://www.capwip.org/NAIROBI%20ACTION%20%20PLAN%20DRR%20CCA.pdf (accessed January 15, 2015).

3t African Commission on Human and Peoples’ Rights, “Resolution 153 on Climate Change and Human rights and the Need to
Study its Impact in Africa, ACHPR/Res.153(XLVI)09,” November 2009,
http://old.achpr.org/english/resolutions/resolution153_en.htm (accessed October 19, 2014); The need for a study was
reaffirmed and assigned to the Working Group on Extractive Industries, Environment and Human Rights Violations in Africa in
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expressed concern that the “lack of human rights safeguards in various draft texts of the
[climate change] conventions under negotiation could put at risk the life, physical integrity
and livelihood of the most vulnerable members of society notably isolated indigenous and
local communities, women, and other vulnerable social groups.”s2 The United Nations
Economic Commission for Africa and the United Nations Development Program have also
expressed concern about the effects of climate change on particularly vulnerable groups and

individuals in Africa, including women.33

AFRICAN REGIONAL INSTRUMENTS AND DECISIONS ON ENVIRONMENT,
CLIMATE CHANGE, AND HUMAN RIGHTS

African Charter on Human and Peoples’ Rights (1981), art. 2434
“All peoples shall have the right to a general satisfactory environment favorable to their
development.”

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa
(2003), art. 1835

1. Women shall have the right to live in a healthy and sustainable environment.
2. States Parties shall take all appropriate measures to:

e ensure greater participation of women in the planning, management and preservation

of the environment and the sustainable use of natural resources at all levels;

Resolution 271 on climate change in Africa” May 2014, adopted at the 55th Ordinary Session,
http://www.achpr.org/sessions/s5th/resolutions/271/ (accessed March 31, 2015).

32 African Commission on Human and Peoples’ Rights, “Resolution 153 on Climate Change and Human Rights and the Need
to Study its Impact in Africa, ACHPR/Res.153(XLVI)09” November 2009,
http://old.achpr.org/english/resolutions/resolution153_en.htm (accessed March 31, 2015), paras. 8-9.

33 See for the disproportionate impact on women UNECA, “Gender and Climate Change: Women Matter,” March 2009,

http://www.fanrpan.org/documents/do10o4/ADFVIl-gender_and_climatechange.pdf (accessed January 13, 2015); UNDP,
“Regional Thematic Policy Briefs and Training Modules” January 7, 2014,
http://www.undp.org/content/undp/en/home/librarypage/womens-
empowerment/gender_and_environmentenergy/gender_and_climatechange-africa/ (accessed January 13, 2015).

34 African Charter on Human and Peoples’ Rights, OAU Doc.CAB/LEG/76/3, entered into force June 27, 1981, rev.s, 21 |.L.M. 58.

35 Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa, adopted by the 2nd
Ordinary Session of the Assembly of the Union, Maputo, September 13, 2000, CAB/LEG/66.6, entered into force

November 25, 2005, http://www.achpr.org/instruments/women-protocol/ (accessed March 31, 2015).
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e promote research and investment in new and renewable energy sources and
appropriate technologies, including information technologies and facilitate women's
access to, and participation in their control;

e protect and enable the development of women’s indigenous knowledge systems;

African Commission on Human and Peoples’ Rights

1. Resolution 153 on Climate Change and Human rights and the Need to Study its Impact in
Africa (2009)3¢

e Urges the Assembly of Heads of State and Government of the African Union to ensure
that human rights standards safeguards, such as the principle of free, prior and
informed consent, be included into any adopted legal text on climate change as
preventive measures against forced relocation, unfair dispossession of properties,
loss of livelihoods and similar human rights violations;

e Urges the Assembly of Heads of State and Government to ensure that special
measure of protection for vulnerable groups such as children, women, the elderly,
indigenous communities and victims of natural disasters and conflicts are included

in any international agreement or instruments on climate change;

e Decides to carry out a study on the impact of climate change on human rights in
Africa.

2. Resolution 271 on climate change and human rights (2014)37

e Requests the Working Group on Extractive Industries, Environment and Human
Rights Violations in Africa to undertake an in-depth study on the impact of climate
change on human rights in Africa

African Union

1. Decision on Climate Change and Development in Africa (2007)38

36 African Commission, “Resolution 153 on Climate Change and Human rights and the Need to Study its Impact in Africa,
ACHPR/Res.153(XLVI)09,” (2009), http://old.achpr.org/english/resolutions/resolution153_en.htm (accessed March 31,
2015).

37 African Commission, “Resolution 271 on climate change and human rights,” (2014), adopted at the 55th Ordinary Session,
http://www.achpr.org/sessions/55th/resolutions/271/ (accessed March 31, 2015).

38 Assembly/AU/ Dec 134 (VII), January 2007.
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EXPRESSES GRAVE CONCERN on the vulnerability of Africa’s socio-economic and
productive systems to climate change and variability and to the continent’s low
mitigation and response capacities.

URGES Member States and Regional Economic Communities (RECs) in collaboration
with the private sector, civil society and development partners to integrate climate
change considerations into development strategies and programmes at national and
regional levels.

2. Decision on the Accession of the African Union to the United Nations Framework

Convention on Climate Change (UNFCCC) and the Kyoto Protocol (2009)3¢

AUTHORIZES the African Union to accede to United Nations Framework Convention
on Climate Change and the Kyoto Protocol and REQUESTS the Commission to take all
necessary measures to expedite the process of accession and to report to the next

ordinary session of the Executive Council in January/February 2010.

3. Decision on Africa’s Preparation for the United Nations Conference on Climate Change

(2012)4°

URGES all Member States to support the bid by the Republic of Namibia on behalf of
Africa, to host the Secretariat of the Green Climate Fund (GCF) in the continent
where the impact of climate change has been and is likely to be felt most acutely in

future;

African Ministerial Conference on the Environment:

Nairobi Declaration on the African Process for Combating Climate Change (2009)4

Expressing concern at the scientific conclusions contained in the fourth assessment
report of the Intergovernmental Panel on Climate Change, particularly as they relate
to the social, economic and environmental impacts of climate change in Africa and

noting that, while Africa has contributed the least to the increasing concentration of

39 Assembly/AU/ Dec 248 (XIll), January 2009.
40 Assembly/AU/ Dec 448 (XIX), January 2012.

41 African Ministerial Conference on the Environment, “African Ministers Adopt Nairobi Declaration on Climate Change,” May
29, 2009, http://climate-l.iisd.org/news/african-ministers-adopt-nairobi-declaration-on-climate-change (accessed March
31, 2015).
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greenhouse gases in the atmosphere, it is the most vulnerable continent to the
impacts of climate change and has the least capacity to adapt,

e To ensure that climate change adaptation imperatives are aligned more closely
throughout regions and countries and to foster regional and international
cooperation to develop appropriate adaptation financing mechanisms, in addition to
the use of indigenous knowledge relating to sustainable development and natural
resource management, and also to ensure improvement of climate risk management
and implementation of the African regional strategy for disaster-risk reduction;

o Tointegrate climate change adaptation measures into national and regional
development plans, policies and strategies and, where appropriate with a view to
ensuring adequate adaptation to climate change, in such areas as water resources,
agriculture, health, infrastructure, biodiversity and ecosystems, forests, urban
management, tourism, food, land, environment and energy security and management

of coastal and marine resources, taking into account cross-sectorial implications.
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lll. Water, Food, Health, and Security in Turkana County

Background
Turkana County, located in the northwest corner of Kenya, and bordered by Uganda to the
west and South Sudan and Ethiopia to the north and northeast, is Kenya’s largest county.

It has a semi-arid to arid climate and is among the poorest counties in the country.4

Political Structure of Kenya

The 2010 constitution addressed public concerns about the concentration of power in
the presidency by introducing a devolved system of government. County governments
were established after the March 2013 general elections. Under the new structure, 47
county governments around Kenya have semi-autonomous status from the central
government in order to address the inequitable distribution of resources that
stemmed from centralization in the past.43 The devolution of basic functions to the
county level has coincided with increased interest in the Turkana region from the
national government due in part to promising results from oil exploration. Some
functions critical for the lives of the Turkana, including provision of health and
education services, have been devolved to the county level. Considerable ambiguity
exists between national and county levels of government over other functions of

importance to the Turkana, including security and natural resource management.

42 Zachary Mwangi, “Highlights of the Socio-Economic Atlas of Kenya,” Kenya National Bureau of Statistics, November 10,
2014, http://www.knbs.or.ke/index.php?option=com_phocadownload&view=category&download=673:highlights-of-the-
socio-economic-atlas-of-kenya&id=116:the-socio-economic-atlas-of-kenya&Itemid=599 (accessed November 30, 2014);
Kenya National Bureau of Statistics and Society for International Development, “Exploring Kenya’s Inequality, Turkana
County,” 2013, http://inequalities.sidint.net/kenya/wp-content/uploads/sites/2/2013/09/Turkana.pdf (accessed October
30, 2014). p 12.

43 The county governments consist of a County Assembly and a County Executive. The membership of the County Assembly is
comprised of (1) one elected member for each ward; (2) the number of special seat members necessary to ensure that no
more than two thirds of the membership of the assembly are of the same gender; (3) the number of members of marginalized
groups, including persons with disabilities and the youth; and, (4) the speaker, who shall be an ex officio member. The
County Executive consists of the Governor, Deputy Governor, and a maximum 10-member County Executive Committee that is
appointed by the Governor and approved by the County Assembly. See Walter O. Oyugi, “Politico-Constitutional Structure
and the Politics of Devolved Government in Kenya,” 2014, http://www.katibainstitute.org/index.php/politico-constitutional-
structure-and-the-politics-of-devolved-government-in-kenya (accessed March 31, 2015).
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The region encompassing Turkana County, the Lower Omo River valley, and the eastern
shores of Lake Turkana, is globally renowned as the cradle of mankind: Archeologists
working in the region have found here the oldest ancestors to modern humans.4 However,
the region’s more recent history is one of colonial rule and neglect. Despite resistance, the
British colonized the area in the 1920s and forced the Turkana to settle in the area now
known as Turkana County. After the Second World War, the colonial administration
segregated the Turkana people by categorizing Turkana Province, as it was known under
colonial rule, as a closed district, and enforced a strict disarmament of the Turkana
people. The Turkana strongly resisted the colonial administration and the region suffered
continued marginalization and underdevelopment, while experiencing repeated raids from
Ethiopia’s Daasanach tribe, an agro-pastoral ethnic group. Afterindependence, there was
increased development in Turkana, but antagonistic relations and cattle raiding between
the Turkana and their neighbors continued. Insecurity, combined with two severe droughts

in the early 1980s, further inhibited development efforts in the region.

In 2013 the Kenyan national government devolved some government functions to county
governments. This change provided opportunities for the Turkana to have more control
over local policymaking and the allocation of resources, but the county continues to be
underdeveloped and politically marginalized, ranking as one of the poorest counties in
Kenya.s There is little health, education, transportation or economic infrastructure.4 More
than 85 percent of the population lives below the poverty line, and only 15 percent of the
population has received a primary school education.4” A majority of the Turkana
population uses unimproved water sources for drinking, and less than 10 percent of the

population has access to improved sanitation services.«® Maternal mortality in Turkana is

44 UNESCO, “Lake Turkana National Parks,” 2015, http://whc.unesco.org/en/list/801 (accessed February 19, 2015).

45 Daniel K. Kalinaki, “Wean Turkana off aid, get the people working,” The East African, February 26, 2014,
http://www.theeastafrican.co.ke/news/Wean-Turkana-off-aid-get-the-people-working/-/2558/2222678/-/wtodhsz/-
/index.html (accessed February 19, 2015).

46 |bid.

47 Zachary Mwangi, “Highlights of the Socio-Economic Atlas of Kenya,” Kenya National Bureau of Statistics, November 10,
2014, http://www.knbs.or.ke/index.php?option=com_phocadownload&view=category&download=673:highlights-of-the-
socio-economic-atlas-of-kenya&id=116:the-socio-economic-atlas-of-kenya&Itemid=599 (accessed November 30, 2014);
Kenya National Bureau of Statistics and Society for International Development, “Exploring Kenya’s Inequality, Turkana
County,” 2013, http://inequalities.sidint.net/kenya/wp-content/uploads/sites/2/2013/09/Turkana.pdf (accessed October
30, 2014), p 12.

48 bid.
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three times the national average.4 Insecurity is also a major problem in Turkana and is
made worse by the proliferation of small arms from neighboring countries, with persistent
cattle raiding to and from neighboring regions.s° The causes of these conflicts are long-
standing, with competition over scarce grazing land and water resources a key component

of the tension.st

Along with Marsabit and Samburu Counties, Turkana County is home to Lake Turkana, the
largest desert lake in the world. While the lake is critical for livelihoods, water in the lake is
largely unfit for human consumption due to high salinity levels.52 Accessing potable water
is difficult for many people in Turkana, because the region experiences a long dry season
and frequent periods of drought. People in Turkana rely mostly on water from seasonal
rivers for drinking and domestic uses, often accessing it by digging in dry riverbeds, but

also collecting water from springs, boreholes, and the near-perennial Turkwel River.53

According to the Kenya National Bureau of Statistics, Turkana County’s population has
grown rapidly in the last two decades.s« According to the Turkana County government, the
current population growth rate is 6.4 percent per annum, with an estimated 1,256,152
people in 2015.55 Fifty-nine percent of households have more than seven members, and

almost half of the total population of the county is under 14 years old.s¢

49 Maryanne Wanyama, “Kenya: Turkana’s Children Race for Survival,” 7he Star, October 22, 2014,
http://allafrica.com/stories/201410221097.html (accessed November 6, 2014).

50 James Bevan, “Blowback: Kenya’s Illicit Ammunition Problem in Turkana North District,” Small Arms Survey, June 2008,
http://www.smallarmssurvey.org/fileadmin/docs/B-Occasional-papers/SAS-OP22-Kenya.pdf (accessed February 19, 2015).
51 Fernando Aguirre Herrata, Pastoral Conflict in the Horn of Africa: the Turkana-Dassenech case, (Nairobi: Paulines, 2013)

52 Sean Avery, “Lake Turkana and Lower Omo: Hydrological Impacts of Major Dam & Irrigation Developments,” African
Studies Centre, October 2012, http://www.africanstudies.ox.ac.uk/sites/sias/files/documents/Volume%20l%20Report.pdf
(accessed on February 19, 2015), Chapter 15.

53 |bid. Chapter 16.

54 Kenya National Bureau of Statistics Kenya, “2009 Population and Housing Census held on 22 August, (Nairobi,
Government Printer), 2009, http://www.countrystat.org/Country/KEN/Doc/Census/2009_Census.pdf (accessed February 19,
2015).

55 Turkana County Government, First County Integrated Development Plan, 2013/14-2017/18, p. xxxiii. On file at Human Rights
Watch.

56 Zachary Mwangi, “Highlights of the Socio-Economic Atlas of Kenya,” Kenya National Bureau of Statistics, November 10,
2014, http://www.knbs.or.ke/index.php?option=com_phocadownload&view=category&download=673:highlights-of-the-
socio-economic-atlas-of-kenya&id=116:the-socio-economic-atlas-of-kenya&Itemid=599 (accessed November 30, 2014);
Kenya National Bureau of Statistics and Society for International Development, “Exploring Kenya’s Inequality, Turkana
County,” 2013, http://inequalities.sidint.net/kenya/wp-content/uploads/sites/2/2013/09/Turkana.pdf (accessed October
30, 2014). p 12.
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Populations within Turkana County concentrate around the main transport route, which
enters Turkana County from Kitale and West Pokot and connects the principal market towns
of Lokichar, Lodwar, Kakuma and Lokichogio, and along the Turkwel River (coming from West
Pokot, and crossing the main transport route at Lodwar, heading east into Lake Turkana).s?
However, the majority of the population is pastoral, relying on migratory livestock herding.
Some Turkana also engage in crop cultivation along the region’s watercourses, while others

fish in the waters of Lake Turkana or reside in the county’s towns.

The Turkana identify themselves as indigenous peoples.s8 The United Nations’ Permanent
Forum on Indigenous Issues describes indigenous peoples to include those who self-
identify as indigenous peoples; peoples with a historical continuity with pre-colonial
and/or pre-settler societies; those with a strong link to the territories and surrounding
natural resources; groups with distinct social, economic, or political systems; a distinct
language, culture, and beliefs; and those who maintain and reproduce their ancestral

environments and systems as distinctive peoples and communities.59

The African Commission on Human and Peoples’ Rights has similarly set out criteria for
determining indigenous peoples, and made its first ruling in 2010 on indigenous peoples’
rights in a case concerning the Endorois, a pastoralist people from Lake Bogoria in Kenya’s

Rift Valley.¢> The Commission noted the 2007 report on Kenya by the then UN Special

57 David J. Watson and Joep van Binsbergen, “Livestock market access and opportunities in Turkana, Kenya,” /nternational
Livestock Research Institute, Research Report 3, 2008,
https://cgspace.cgiar.org/bitstream/handle/10568/238/Res_report_no3.pdf?sequence=1 (accessed March 30, 2015), p. 8.

58 African Commission on Human and Peoples’ Rights, “Indigenous Peoples in Africa: The forgotten peoples? The African
Commission’s work on indigenous peoples in Africa,” 2006, http://www.achpr.org/files/special-mechanisms/indigenous-
populations/achpr_wgip_report_summary_version_eng.pdf (accessed January 22, 2015).

59 UN Permanent Forum on Indigenous Issues, “Factsheet: Who are Indigenous Peoples,” undated,
http://www.un.org/esa/socdev/unpfii/documents/ssession_factsheet1.pdf (accessed January 22, 2015).

60 The African Commission’s Working Group on Indigenous Populations/Communities had stated that the “focus should be
on ... self-definition as indigenous and distinctly different from other groups within a state; on a special attachment to and
use of their traditional land whereby their ancestral land and territory has a fundamental importance for their collective
physical and cultural survival as peoples; on an experience of subjugation, marginalization, dispossession, exclusion or
discrimination because these people have different cultures, ways of life or modes of production than the national
hegemonic and dominant model.” African Commission on Human and Peoples’ Rights, “Indigenous Peoples in Africa: The
forgotten peoples? The African Commission’s work on indigenous peoples in Africa,” 2006,
http://www.achpr.org/files/special-mechanisms/indigenous-populations/achpr_wgip_report_summary_version_eng.pdf
(accessed January 22, 2015), p. 11.; African Commission on Human and Peoples’ Rights, “Case of Centre for Minority Rights
Development (Kenya) and Minority Rights Group International on behalf of Endorois Welfare Council v Kenya, number 276/
2003,” February 4, 2010, http://www.achpr.org/files/sessions/46th/comunications/276.03/achprs6_276_o03_eng.pdf
(accessed February 16, 2014), para. 150. Key considerations included the occupation and use of a specific territory; the
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Rapporteur on the situation of human rights and fundamental freedoms of indigenous
people which found that in Kenya indigenous populations and communities included
pastoralist communities such as the Endorois, Borana, Gabra, Maasai, Pokot, Samburu,
Turkana, and Somali, and hunter-gatherer communities whose livelihoods remain

connected to the forest, such as the Awer (Boni), Ogiek, Sengwer, or Yaaku.”6

In March 2015, the Special Rapporteur on the rights of indigenous peoples noted that
indigenous peoples have contributed little to climate change, but they suffer the worst
impacts globally.s2 Various other UN human rights bodies have also acknowledged the

specific burden that climate change places on indigenous peoples.é3

Evidence of Climate Change and Development Impacts in Turkana County
The government of Kenya’s Meteorological Department has documented increased average
temperatures across the country since the early 1960s, with a rise of mean maximum
temperatures disproportionately affecting the northern parts of the country.s4 The
department has also reported changing precipitation patterns with an increase in rainfall
events between September and February (extending the period known as the ‘short rains’

into the formerly dry months of January and February) and a decrease in precipitation

voluntary perpetuation of cultural distinctiveness; self-identification as a distinct collectivity, as well as recognition by other
groups; an experience of subjugation, marginalization, dispossession, exclusion or discrimination.

611bid. para. 154.; UN Human Rights Council, “Report of the Special Rapporteur on the Rights of Indigenous Peoples, James
Anaya,” A/HRC/18/35/Add.1, August 11, 2011, http://www.ohchr.org/Documents/Issues/IPeoples/SR/A-HRC-18-35-Add-
1_en.pdf (accessed March 15, 2015).

62 UN Special Rapporteur on the Rights of Indigenous Peoples, “Indigenous Peoples' rights must be respected in global
climate change agreement,” 2015, http://unsr.vtaulicorpuz.org/site/index.php/en/press-releases/61-clima-change-hrc
(accessed March 15, 2015).

63 |n 2009, the Office of the High Commissioner of Human Rights found that “[c]limate change, together with pollution and
environmental degradation, poses a serious threat to indigenous peoples, who often live in marginal lands and fragile
ecosystems which are particularly sensitive to alterations in the physical environment”, see OHCHR, “Report of the Office of
the United Nations High Commissioner for Human Rights on the relationship between climate change and human rights,”
A/HRC/10/61, 2009, para. 51. In 2006, the Special Rapporteur on the situation of human rights and fundamental freedoms of
indigenous people, Rodolfo Stavenhagen noted that “[e]xtractive activities, cash crops and unsustainable consumer
patterns have generated climate change, widespread pollution and environmental degradation. These phenomena have had
a particularly serious impact on indigenous people, whose way of life is closely linked to their traditional relationship with
their lands and natural resources, and has become a new form of forced eviction of indigenous peoples from their ancestral
territories, while increasing the levels of poverty and disease.” See ECOSOC, “Report of the Special Rapporteur on the
situation of human rights and fundamental freedoms of indigenous people, Rodolfo Stavenhagen,” March 13, 2006.
http://www.converge.org.nz/pma/srnzmarchoé.pdf (accessed October 4, 2014).

64 Government of Kenya, “National Climate Change Response Strategy,” April 2010, http://www.environment.go.ke/wp-
content/documents/complete%2onccrs%20executive%2obrief.pdf (accessed October 4, 2014). p. 28. For the North and
North-East, the government data shows an increase of the maximum temperature by 0.7-1.8° C and the minimum
temperature by 0.1-0.7°C.
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during the traditional rainfall season (March-May). As a result, certain areas may
experience extreme high intensity rainfall, while the overall annual rainfall remains neutral

or even decreases slightly.és

Regional scientific studies have found increases in mean surface temperatures, and
changes in precipitation extremes during the past 30 to 60 years.¢ Rising Indian Ocean
surface temperatures, resulting from climate change, are believed to have contributed to
the increased occurrence of droughts in the region.s7 According to some studies, this
ocean warming has led to a general decline of eastern African rainfall from March to June—

the season referred to as the ‘long rains’ in Kenya.s8

In Turkana specifically, climate data from a meteorological station in Turkana’s capital
Lodwar documents increased (minimum and maximum) temperatures of 2-3°C (3.6 to
5.4°F) between 1967 and 2012.69 Rainfall patterns in Turkana also appear to have changed,
with the short rainy season becoming longer and wetter and the long rainy season
becoming shorter and dryer.7e Overall annual rainfall in Turkana remains at low levels, with

repeated intense droughts across Northern Kenya.”t These patterns appear consistent with

65 |bid. p. 29.

66 Richard 0. Anyah and Weini Qui, “Characteristic 20th and 21st century precipitation and temperature patterns and
changes over the Greater Horn of Africa,” /nternational Journal of Climatology, vol. 32.3, (2012), p. 360: “The 20-year running
mean of mean surface temperature anomaly (with respect to 1961 — 1990 average) from 1961 — 2040 generally shows a very
consistent warming trend (increasing positive temperature anomalies) over both NEA [region including northwestern Kenya]
and SEA.”; IPCC, “Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part B: Regional Aspects. Contribution of
Working Group Il to the Fifth Assessment Report of the Intergovernmental Panel on Climate,” 2014,
http://www.ipcc.ch/pdf/assessment-report/ars/wg2/WGIIAR5-PartB_FINAL.pdf (accessed March 2, 2015), p. 1211: “Extreme
precipitation changes over eastern Africa such as droughts and heavy rainfall have been experienced more frequently during
the last 30 to 60 years (Funk et al., 2008; Williams and Funk, 2011; Shongwe et al., 2011; Lyon and DeWitt, 2012).”

67 Ibid. “A continued warming in the Indian-Pacific warm pool has been shown to contribute to more frequent East African
droughts over the past 30 years during the spring and summer seasons (Williams and Funk, 2011).”

68 A, Park Williams and Chris Funk, “A westward extension of the warm pool leads to a westward extension of the Walker
circulation, drying eastern Africa, ” Clim Dyn, (2011), p. 2432, accessed March 2, 2015, doi: 10.1007/500382-010-0984-y
“[G]lobal surface temperatures are strongly correlated with Indian Ocean SSTs [sea surface temperatures] during MAM|J [long-
rains]. As temperatures have increased, convection and precipitation above the Indian Ocean have increased, convection
and precipitation above the Indian Ocean have increased and long-rains precipitation in eastern Africa has declined.”

69 Sean Avery, “Lake Turkana and Lower Omo: Hydrological Impacts of Major Dam & Irrigation Developments,” African
Studies Centre, October 2012, http://www.africanstudies.ox.ac.uk/sites/sias/files/documents/Volume%20l%20Report.pdf
(accessed February 19, 2015), p. 123.

70 Sean Avery, “What Future for Lake Turkana? The impact of hydropower and irrigation development on the world’s largest
desert lake,” African Studies Centre, 2012,
http://www.africanstudies.ox.ac.uk/sites/sias/files/documents/WhatFutureLakeTurkana-%2oupdate_o.pdf (accessed
January 20, 2014).

7t |bid. Some studies suggest that overall rainfall slightly decreased, while others posit that it slightly increased; for a slight
decrease, see International Development Research Centre and the Department for International Development, “Stories from

“THERE IS NO TIME LEFT” 52



scientific evidence suggesting a correlation between increasing overall temperatures on

the one hand, and droughts and more extreme rainfall on the other.72

Despite these findings, it remains difficult for scientists to predict future long-term effects
of climate change in the East Africa region, in part because there is insufficient historical
data of climate patterns.73 As a result, projections vary in their conclusions about East
Africa’s likely future precipitation and temperature patterns.7 Nevertheless, the most
recent reports suggest that East Africa will continue to experience increased drought, with

reduced precipitation during the long-rain season.”s

The Kenyan government has acknowledged these changes, identifying, for example, in its
National Climate Change Action Plan 2013-2017, “prolonged droughts; frost in some of the
productive agricultural areas; hailstorms; extreme flooding; receding lake levels; drying of
rivers and other wetlands” and associating these changes to “large economic losses and

adverse impacts on food security.” The Plan further notes:

Many of these extreme climate events have led to displacement of communities and
migration of pastoralists into and out of the country resulting in conflicts over natural
resources. Slow-onset events associated with climate change also lead to competition

over scarce resources resulting in human-wildlife conflicts. Other climate change impacts

the Field: reducing vulnerability among pastoralists in Northern Kenya,” In “Climate Change Adaptation in Africa Program:
2009-10 Annual Report,” 2010, http://www.idrc.ca/uploads/user-S/12876935131Pastoralism.pdf (accessed October 27,
2014). For a study documenting the droughts, Sharon E. Nicholson, “A detailed look at the recent drought situation in the
Greater Horn of Africa,” Journal of Arid Environments, vol. 103 (2014): 71-9; Francis Opiyo, et al., “Measuring household
vulnerability to climate-induced stresses in pastoral rangelands of Kenya: Implications for resilience programming,”
Research Policy and Practice, vol. 4 (2014).

72 Kevin E. Trenberth, “Changes in precipitation with climate change,” C/imate Research, vol. 47 (March 1, 2010), pp. 123-138.
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.176.3469&rep=rep1&type=pdf (accessed October 27, 2014).

73 Richard 0. Anyah and Weini Qui, “Characteristic 2o0th and 21st century precipitation and temperature patterns and changes
over the Greater Horn of Africa,” /nternational Journal of Climatology, vol. 32.3, (2012).

74 One paper, drawing largely from the previous IPCC report, predicts that most of east Africa will experience a decrease in
the number of droughts, explaining that “[iIncreases in both mean precipitation rates and the intensity of 10-yr wettest
events are simulated almost throughout the region, while dry extremes are becoming less severe.” Shongwe et al.,
“Projected Changes in Mean and Extreme Precipitation in Africa under Global Warming. Part Il: East Africa,” Journal of
Climate, vol. 24.14, (2011).

75 A. Park Williams and Chris Funk, “A westward extension of the warm pool leads to a westward extension of the Walker
circulation, drying eastern Africa, ” Clim Dyn, (2011), p. 2432, accessed March 2, 2015, doi: 10.1007/500382-010-0984-y
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include widespread disease epidemics, sea-level rise, and depletion of glaciers on Mount

Kenya.7¢

Industrial and agricultural development across Turkana’s northern border with Ethiopia
also threatens the welfare of the Turkana. Over the past several years, Ethiopia has
embarked on a massive plan for dams, water-intensive irrigated cotton and sugar
plantations, and irrigation canals and other infrastructure in the Omo River Basin, which
provides 9o percent of the water in Lake Turkana.?” Hydrologists predict that these
developments, including the Gibe Ill dam, Africa’s tallest, which began filling its reservoir
in 2015, could have a devastating impact on Lake Turkana, dropping water levels and

potentially causing the lake to recede into two small pools.78

If these predictions are accurate, areas of Lake Turkana with high levels of biological
productivity that are critical for fish spawning and rearing will dry up, with devastating
impacts on the fishery. In addition, dramatic reductions in freshwater inputs from the Omo
River into Lake Turkana, and increased evaporation rates from higher average air

temperatures, will increase levels of salinity in the lake, also harming fish stocks.

Changes to Lake Turkana will impact the environment far beyond its shores. The lake has a

significant cooling effect on the region, regulating temperatures and precipitation, and

76 Government of Kenya, “National Climate Change Action Plan 2013-2017,” 2013, p. 4,
http://kccap.info/index.php?option=com_phocadownload&view=category&download=320:national-climate-change-action-
plan&id=35:executive-reports&|ltemid=72 (accessed July, 2, 2014).

77 Human Rights Watch, Ethiopia: Land, Water Grabs Devastate Communities, February 18, 2014,
https://www.hrw.org/news/2014/02/18/ethiopia-land-water-grabs-devastate-communities; Human Rights Watch, What Will
Happen if Hunger Comes? Abuses Against the Indigenous Peoples of Ethiopia’s Lower Omo Valley, June 18, 2012,
https://www.hrw.org/report/2012/06/18/what-will-happen-if-hunger-comes/abuses-against-indigenous-peoples-ethiopias-
lower, and Letter from Human Rights Watch letter to Jim Yong Kim, World Bank President, “Re: Regional Eastern Africa Power
Pool Program (APL1),” July 10, 2012, http://www.hrw.org/news/2012/07/10/letter-world-bank-president-kim-re-regional-
eastern-africa-power-pool-program-apli.

78 Planned irrigated agriculture will use between 26% and 52% of the Omo River’s total water flow depending on which
irrigation technologies are being used. In addition, the filling of the reservoir behind the Gibe Ill dam, which began in January
2015 (“Gilgil Gilbe Dam Hydro-Electric Project Completed, January 2015,” http://www.ethiotube.net/video/32814/CCTV-
Report--9o-of-Gilgel-Gibe-Dam-Hydro-Electric-project-completed--January-2015 (accessed January 30, 2015).) is estimated to
drop water levels in Lake Turkana by two meters when completed. The planned Gwibe IV and Gibe V dams will further reduce
the volume of water in Lake Turkana. See Sean Avery, “What Future for Lake Turkana? The impact of hydropower and
irrigation development on the world’s largest desert lake,” African Studies Centre, 2012,
http://www.africanstudies.ox.ac.uk/sites/sias/files/documents/WhatFutureLakeTurkana-%2oupdate_o.pdf (accessed
January 20, 2014).The developments also include over 4,000 square kilometers of water-intensive irrigated cotton and sugar
plantations, hundreds of kilometers of irrigation canals and other infrastructure.
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preventing desertification.?s Ethiopia’s development projects, in conjunction with climate
change, could also have an impact on some large non-renewable energy projects that
utilize current climatic conditions, such as a €620 million wind farm planned foran area 9

kilometers southeast of Lake Turkana.g°

Despite these catastrophic projections, the Kenyan government’s public criticism of the
damming of the Omo River stopped in 2012 when it signed a deal with Ethiopia to import
electricity produced, in part, by Gibe lll. The Turkana County government has also been
largely silent, and the county’s 2013-2018 Integrated Development Plan does not mention
threats to Lake Turkana from the dam or irrigation schemes.8t A joint process initiated in
2013 between the governments of Kenya and Ethiopia, facilitated by the United Nations
Environment Program (UNEP), to develop a Turkana-Omo basin management plan has not
addressed the potential impact on the lake either, and is currently stalled. In 2014, as a
result of a lawsuit filed by the NGO Friends of Lake Turkana, the Kenyan High Court ruled
that the government is required to make public all relevant information in relation to the
importation, purchase, and transmission of electricity from Ethiopia. As of September 15,
2015, it has yet to comply with this decision.82 The World Bank, African Development Bank,
and French government are partially financing the electricity infrastructure that will export

the power to Kenya.s3

79 Sean Avery and David Turton, "Development in Ethiopia's Omo basin and its effects on Kenya's Lake Turkana," First /GAD
Water Forum, Nairobi, December 2014,
http://www.fao.org/fileadmin/user_upload/drought/docs/Lake%20Turkana_Sean_Avery_Version%202014%2009.pdf.; see
Sean Avery, “What Future for Lake Turkana? The impact of hydropower and irrigation development on the world’s largest
desert lake,” African Studies Centre, 2012,
http://www.africanstudies.ox.ac.uk/sites/sias/files/documents/WhatFutureLakeTurkana-%2oupdate_o.pdf (accessed
January 20, 2014).

80 The windfarm is expected to contribute 300 MW of much-needed renewable energy to Kenya’s national power grid, see
http://www.evwind.es/2015/03/04/lake-turkana-wind-power-project/50789 (accessed March 15, 2015). The project
summary asserts that “the site has a unique geographical phenomenon whereby daily temperature fluctuations generate
strong predictable wind streams between Lake Turkana (with relatively constant temperature) and the desert hinterland (with
steep temperature fluctuations)”.

81 Turkana County Government, First County Integrated Development Plan, 2013/14-2017/18, pp. 152-158. On file at Human
Rights Watch.

82 See Sheila Bett, “Lake Turkana Judgement on Petition Against GoK, KPLC and KETRACO,” Friends of Lake Turkana, August
14, 2014, http://www.friendsoflaketurkana.org/our-work/gibe-iii-campaign/lake-turkana-judgement-on-petition-against-
gok-kplc-and-ketraco (accessed January 30, 2015).

83 World Bank, “The Eastern Electricity Highway Project under the First Phase of the Eastern Africa Power Integration
Program,” http://www.worldbank.org/projects/P126579/regional-eastern-africa-power-pool-project-apli?lang=en (accessed
September 14, 2015). The World Bank approved the loan without applying the Bank’s social and environmental standards to
the Gibe lll dam, a power source for the transmission line, despite the concerns that this hydropower development,
combined with commercial irrigation, will have downstream including on Lake Turkana and the peoples that rely on it. Letter
from Human Rights Watch letter to Jim Yong Kim, World Bank President, “Re: Regional Eastern Africa Power Pool Program
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Two other major development opportunities that are underway in Turkana County may
affect the region’s water supplies. In 2012, the government of Kenya announced the
discovery of major oil reserves in Turkana, and in 2013 the government announced the
identification of a water aquifer estimated to contain enough water to supply Kenya’s water
needs for the next 70 years.84 While the economic feasibility of tapping the oil reserves is
uncertain, and studies to determine whether the aquifer is suitable for human
consumption are ongoing, these announcements have raised expectations for economic
development and the ability to address chronic water and food shortages. Questions

about the long-term sustainability of the aquifer, including how quickly the aquifer would

replenish itself after water has been extracted, have also been raised.s

Impact of Climate Change on the Enjoyment of Human Rights

The famine has displaced people. The herd boys who were looking after the
livestock have lost everything, now they have nothing to do. We have no
choice but to put our hands up and ask for help. Where will we go now? It is
death that awaits us.

-- Pastoralist O.L., September 2014

The pastoralists and fishers in Turkana County interviewed by Human Rights Watch painted a
picture of a population struggling to survive in an inhospitable climate, ill-equipped to adapt
to increasing changes in climate and livelihoods and receiving little support from
government or civil society. They stated that changes in climate are already having a

significant impact on their welfare in multiple ways. In combination with rapid population

(APL1),” July 10, 2012, http://www.hrw.org/news/2012/07/10/letter-world-bank-president-kim-re-regional-eastern-africa-
power-pool-program-apli. There is a clear link between the East Africa Power Pool and the Gibe Ill dam in the lower Omo
valley. See Azeb Asnake, CEO, Ethiopian Electric Power Corporation’s comments at:
http://www.ethiotube.net/video/32814/CCTV-Report--go-of-Gilgel-Gibe-Dam-Hydro-Electric-project-completed--January-
2015.

84 BBC, “Kenya oil discovery after Tullow Oil drilling,” March 26, 2012, http://www.bbc.com/news/world-africa-17513488
(accessed January 30, 2015); BBC, “Kenya aquifers discovered in dry Turkana region,” September 11, 2013,
http://www.bbc.com/news/science-environment-24049800 (accessed January 30, 2015).

85 Suitability of water for human consumption also remains uncertain, see Sean Avery, "Turkana County's aquifers and
irrigated crop development prospects: Some reasons to be cautious," Resilience in the Drylands of the Horn of Africa -
Edition 5, November 2014, http://www.fao.org/fileadmin/user_upload/drought/docs/Turkana%2oaquifer_Journal%205.pdf
(accessed January 30, 2015).
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growth and industrial development, climate change is exacerbating the already significant

challenges the Turkana face in securing sufficient water, food, health and security.

Right to Water

In Turkana, access to water for consumption, basic household needs, and livestock is
critical for the lives and livelihoods of the Turkana people. However, growing water
demand brought on by population growth, unpredictable rainy seasons and longer and
more regular droughts have put increased pressure on water resources in recent years. In
addition, the predicted drop in the water level of Lake Turkana could have a major impact

on water availability for years to come.

One elder living near Lake Turkana described his reliance on the lake in times of drought.
He said:

In the past, | came to the lake because my animals had all died. | came telling
myself | can get something to feed my stomach here. What will happen when |
arrive and the lake has been closed [disappeared]? How will | survive when my
animals have died and the lake has disappeared? How will | survive when the

drought sweeps me away and sends me to my grave?8s

Traditionally, in times of drought, many pastoralist communities dig in dry riverbeds for
water. However, communities now report longer and more severe droughts. As a result,

they must dig deeper, but still may not find water. One woman said:

When God grants us rainfall, that’s when we access water at the banks of
the river or by digging shallow wells. Now, during the dry season, we have

to walk to the lake, which takes more than half a day. It is far.87

Human Rights Watch visited a girls’ school where the girls must walk several kilometers
every day to reach a dry riverbed where they dig for water and then transport 25-liter jerry

cans back to the school.

86 Human Rights Watch interview with 0.P. Kalokal, September, 2014.
87 Human Rights Watch interview with N.O., near Lokitang, September, 2014.
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In one pastoral community a woman who was nine months pregnant, told Human Rights
Watch of the 18 kilometer round-trip she had to walk, sometimes twice daily, in order to
get water during the dry season from a riverbed where she could dig for water. The small

stream adjacent to the village supplied water only during the short rainy season. She said:

During this dry season | go often [to the river] not just once a day, but
morning and then later in the evening, and tomorrow again the same thing.
The whole village depends on this river alone, both people and livestock.
Some time back, when the rain was enough, the water [from rains] could
last for even four months [in the adjacent stream]. But now things have

changed, as the wells dry very fast.s8

Kenya is bound under international law to progressively realize the right to water and
sanitation of its citizens, using available resources in a non-discriminatory manner.8s As
the United Nations Committee on Economic, Social and Cultural Rights has articulated, the
right to water encompasses a right to sufficient, safe, acceptable, physically accessible

and affordable water for personal and domestic uses.o°

The United Nations Committee on Economic, Social and Cultural Rights adopted General
Comment No. 15 on the right to water in 2003. Derived from a number of other rights

guaranteed by international human rights law and complemented by more recent

88 Human Rights Watch interview with P.0., location withheld, September, 2014.

89 The Committee also puts a special obligation on states to avoid actions that reduce water security in other countries: “To
comply with their international obligations in relation to the right to water, States parties have to respect the enjoyment of
the right in other countries. International cooperation requires States parties to refrain from actions that interfere, directly
or indirectly, with the enjoyment of the right to water in other countries. Any activities undertaken within the State party’s
jurisdiction should not deprive another country of the ability to realize the right to water for persons in its jurisdiction.”
CESCR, General Comment No. 15, The Right to Water, U.N. Doc. E/C.12/2002/11 (2003), para. 31. As with all socioeconomic
rights, the rights to water and sanitation entail state obligations of both an immediate and progressive kind. Economic,
social and cultural rights are subject to progressive realization, in recognition of the fact that states require sufficient
resources and time to respect, protect, and fulfil these rights. Art. 2 (1) International Covenant on Economic, Social and
Cultural Rights (ICESCR) stipulates, however, that “such steps should be deliberate, concrete and targeted as clearly as possible
towards meeting the obligations”. The Committee for Economic, Social and Cultural Rights has also stressed that the Covenant
imposes an obligation to “move as expeditiously and effectively as possible towards that goal.” CESCR, General Comment No. 3,
The nature of States parties' obligations, U.N. Doc. E/1991/23, annex Il at 86 (1991), reprinted in Compilation of General
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.6 at 14 (2003),
http://www1.umn.edu/humanrts/gencomm/epcomms3.htm (accessed July 15, 2013), para. 9. The diversion of public resources
through corruption and mismanagement will generally violate a government’s obligation to “progressively realize” economic,
social, and cultural rights because it reduces the available resources a government has to invest in essential services. The
Committee has further pointed out that periods of economic crisis may not serve as an excuse for inaction.

90 CESCR, General Comment No. 15: The Right to Water, U.N. Doc. E/C.12/2002/11 (2003), para. 2.
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international human rights treaties explicitly recognizing the importance of water and

sanitation, the general comment states that:

The water supply for each person must be sufficient and continuous for
personal and domestic uses. These uses include drinking, personal
sanitation, washing of clothes, food preparation and household hygiene.
[...] Some individuals and groups may also require additional water due to

health, climate, and work conditions.st

Because climate change can increase the frequency and severity of extreme weather
events, such as drought or flooding, it can have a negative impact on the availability,
accessibility, and quality of water. When economic resources are limited, government
obligation to progressively realize the human right to water requires States to plan
adaptation measures.2 According to the Special Rapporteur on the human right to water,
“[pllanning for resilience to climate change is essential for the protection of water
resources, and requires careful consideration of how water can safely be reused in

domestic, agricultural and industrial contexts.” 93

International human rights law also imposes obligations on states that are of immediate
effect. The obligation to address the right to water in a way that is participatory,

accountable and non-discriminatory is an immediately binding duty.s4 Article 2(2) of the

91 |bid. para. 12(a). The general comment states that the human right to water is implicitly included in the human rights to an
adequate standard of living (art. 11 ICESCR) and the right to health (art. 12 ICESCR). See also Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW), adopted December 18, 1979, G.A. res. 34/180, 34 U.N. GAOR Supp. (No.
46) at 193, U.N. Doc. A/34/46, entered into force September 3, 1981, art. 14(2), which calls for states to make efforts to
“eliminate discrimination against women in rural areas in order to ensure such women the right...[tJo enjoy adequate living
conditions, particularly in relation to housing, sanitation, electricity and water supply.” See also Convention on the Rights of
the Child (CRC), adopted November 20, 1989, G.A. Res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. A/ 44/49
(1989), entered into force September 2, 1990, art. 24(2)(c), requiring states to take appropriate measures “to combat disease
and malnutrition...through inter alia...the provision of adequate nutritious foods and clean drinking water.”

92 UN Special Rapporteur on the human right to safe drinking water and sanitation, “Realising the human rights to water and
sanitation: A handbook by the UN Special Rapporteur Catarina de Albuquerque,” (2014), Services,
http://www.ohchr.org/Documents/Issues/Water/Handbook/Books_Services.pdf (accessed February 20, 2015), p. 32; fora
broader discussion see “Climate Change and the Human Rights To Water and Sanitation, Position Paper,” undated,
http://www.ohchr.org/Documents/Issues/Water/Climate_Change_Right_Water_Sanitation.pdf (March 15, 2015), endorsed
by Catarina de Albuquerque.

93 UN Special Rapporteur on the human right to safe drinking water and sanitation, “Realising the human rights to water and
sanitation: A handbook by the UN Special Rapporteur Catarina de Albuquerque,” (2014), Services,
http://www.ohchr.org/Documents/Issues/Water/Handbook/Books4_Services.pdf (accessed February 20, 2015), p. 15.

94 CESCR, General Comment No. 3, para. 10.
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ICESCR obliges each State party “to guarantee that the rights enunciated in the present
Covenant will be exercised without discrimination of any kind.” According to the
Committee “[e]liminating discrimination in practice requires paying sufficient attention to
groups of individuals which suffer historical or persistent prejudice instead of merely

comparing the formal treatment of individuals in similar situations.”9s

Lack of access to potable water has a broad impact on all segments of society, but it
disproportionately affects some populations. Accordingly, the Committee, in General
Comment 15, notes that states have a particular obligation to ensure access to water for
vulnerable groups, stating that “[w]ater and water facilities and services must be
accessible to all, including the most vulnerable or marginalized sections of the population,
in law and fact, without discrimination on any of the prohibited grounds.”9¢ This requires
the adoption of comprehensive and integrated strategies and plans including “assessing
the impacts of actions that may impinge upon water availability and natural-ecosystems

watersheds, such as climate changes.”s”

In 2010, Kenya, along with 120 other counties, voted in the UN General Assembly to
recognize a freestanding right to water, derived from the legal framework laid out in
General Comment 15. In addition, the 2010 Kenyan constitution provides that all citizens
have a right to “clean and safe water in adequate quantities.”?® According to the
constitution, this right is to be realized progressively and in a non-discriminatory
manner.9 In particular, the constitution calls for “affirmative action programmes and
policies designed to ensure that minorities and marginalised groups [...] have reasonable

access to water, health services and infrastructure.”z°

95 CESCR, General Comment No. 20, Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of the
International Covenant on Economic, Social and Cultural Rights), U.N. Doc. E/C.12/GC/20, para. 8.

96 CESCR, General Comment No. 15: The Right to Water, E/C.12/2002/11 (2003), para. 12(c).
97 |bid. para. 28(e).
98 Constitution of Kenya, art. 43, para. 1(d).

99 Ibid. art. 21, para. 2 stipulates: “The State shall take legislative, policy and other measures, including the setting of
standards, to achieve the progressive realisation of the rights guaranteed under Article 43.” Art. 21(3) stipulates: “All State
organs and all public officers have the duty to address the needs of vulnerable groups within society, including women, older
members of society, persons with disabilities, children, youth, members of minority or marginalised communities, and
members of particular ethnic, religious or cultural communities.”

100|hid. art. 56(e).
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Water access also appears in numerous Kenyan policies and laws, such as the Water Act
and the Environment Management Coordination Act.®t In its 2009-2012 Strategic Plan, the
National Ministry of Water and Irrigation references the challenges to water access posed
by climate change, such as “species losses and seasonal changes/shifts negatively
affecting rain-fed agriculture [c]limate-related disasters such as droughts, floods,
landslides, wind storms and hailstorms [...] heightening food insecurity and causing
economic losses”, and proposed measures such as the increased drilling of boreholes to

minimize the impact of drought.z

Despite the Ministry’s recognition of the extra stress on water resources due to climate
change, and Turkana County deputy governor Peter Ekai Lokoel’s statements (below) of
efforts to install new borehole wells, communities in Turkana told Human Rights Watch

that they were not aware of new water infrastructure being developed.

Right to Food and Livelihood

Livestock herding and fishing, the Turkana’s two main livelihoods, are extremely
susceptible to changes in environment — shifts in water availability, temperature or other
environmental variables can have a devastating impact on livelihoods.>3 While people in
Turkana County have long experienced cyclical drought and famine, a number of people
told Human Rights Watch that more intense and frequent droughts and a rainy season that
was shorter than in recent years has reduced grazing lands, and limited water sources,
necessary for dry season livestock herding. They pointed out that this has a variety of

consequences for herders and can have self-reinforcing negative effects.

The acute physical strain on livestock created by the lack of water and adequate grazing
land makes livestock weaker and more prone to disease, and less suitable for production

of milk, one of the staples of the Turkana diet. Prolonged dry seasons lead to reductions in

101 Kenya Water Act, 2002, http://ppp.worldbank.org/public-private-partnership/library/kenya-water-act-2002 (accessed
September 20, 2014); Environmental Management and Co-ordination Act, 2012,
http://faolex.fao.org/docs/pdf/ken41653.pdf (accessed September 20, 2014).

102 National Ministry of Water and Irrigation, “2009-2012 Strategic Plan,”
www.water.go.ke/downloads/STRATEGIC%20PLAN.pdf (accessed March 31, 2014), p. 2s (challenges posed by climate
change) and p. 40 (proposed adaptation measures).

103 Sean Avery, “What Future for Lake Turkana? The impact of hydropower and irrigation development on the world’s largest
desert lake,” African Studies Centre, 2012,
http://www.africanstudies.ox.ac.uk/sites/sias/files/documents/WhatFutureLakeTurkana-%2oupdate_o.pdf (accessed
January 20, 2014).
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livestock numbers and less resilient livestock, to lower rates of milk production, and to
reduced birthing rates. Diminishing access to grazing land and water also push the
Turkana into increased conflict over remaining resources, which can lead to loss of

livestock from raids by other ethnic groups. 4

One pastoralist said:

When we raise livestock and the drought kills all of them we have no other
way. That’s why we are poor. That’s the hunger we are suffering. When it

rains there are no more animals left to graze.ts

One of the key coping mechanisms for pastoralists during times of drought is foraging,
mostly for the fruit of the £eng’ol or doum palm (hyphaene compressa), a small dense
fruit that children often rely on for their primary source of nutrition. In several interviews
mothers told us about losing their children to starvation. One woman told us, “One of
my children became sick during the previous drought, and died due to starvation and

sickness.”06

Parents expressed hopelessness while describing the challenges in accessing enough
food to feed themselves and their children. They said that the death of their livestock put
an extra burden on households that traditionally rely in part on meat and milk for
sustenance. Community members routinely cited hunger and malnutrition as among the

most severe challenges they face.
A male elder from one of the areas hardest hit by the drought said:
There is no time left due to hunger in Turkana: for children, women and

everybody. Now, if you decide to help, you may find no one. There isn’t

much time left for us.t7

104 Fernando Aguirre Herrata, Pastoral Conflict in the Horn of Africa: the Turkana-Dassenech case (Nairobi: Paulines, 2013).
105 Human Rights Watch interview with A.G., Todonyang, September, 2014.

106 Human Rights Watch interview with B. C., near Todonyang, September, 2014.

107 Human Rights Watch interview with 0. T., location withheld, September, 2014.
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While food insecurity has plagued Turkana for generations, Human Rights Watch
interviews with people in Turkana indicated that the changing climate is exacerbating
this already tenuous situation. The reported patterns of unpredictable rainfall and
increased drought will continue to reduce the grazing lands and limited water sources
necessary for dry season livestock herding. This will further compound existing food
insecurity for a growing population that is largely reliant on adequate grazing lands and

water for its livestock.

The other critical livelihood in Turkana is fishing. Reductions in Lake Turkana’s water levels
from the Omo basin developments will likely decimate Lake Turkana’s fishery.x8 The
government of Ethiopia’s environmental studies did not include any consideration of the
cumulative impacts of the developments on downstream ecosystems, and disregarded
Lake Turkana altogether. Water level drops of between 13 and 22 meters (because of
decreased freshwater inputs from the Omo River) are predicted to reduce the lake volume
by 42 to 59 percent, and lake shorelines will recede. The reduction of natural floods by the
construction of dams will diminish the signal for fish breeding.9 Salinity levels will
increase due to the decline of the Omo River’s freshwater flows into Lake Turkana. Given
Lake Turkana’s role in the regulation of air temperatures in the region, climate change and
a reduction in water levels could also lead to higher localized temperatures and increased

rates of evaporation, further increasing salinity.

Fishing is also critical for many pastoral communities. Pastoralists migrate to Lake Turkana
to fish or engage in other economic transactions with fishers when livestock have been
lost from prolonged periods of drought or from raids. Income from fishing is a critical
alternative source of income to pastoralists to mitigate the impact of these losses. Threats
to Lake Turkana affect the ability of pastoralists to use the lake as a buffer against the
increased periods of drought that decimate their livestock herds. The lake also forms a
physical barrier between the Turkana and ethnic groups inhabiting the other shores. Its

loss will likely make the area less secure.

108 Sean Avery, “What Future for Lake Turkana? The impact of hydropower and irrigation development on the world’s largest
desert lake,” African Studies Centre, 2012,
http://www.africanstudies.ox.ac.uk/sites/sias/files/documents/WhatFutureLakeTurkana-%2oupdate_o.pdf (accessed
January 20, 2014). For a brief review of impacts on fisheries see the East African Wildlife Society's magazine, see also Sean
Avery, “What future Lake Turkana and its Wildlife?” SWARA, March 2014. http://www.internationalrivers.org/files/attached-
files/avery_swara.pdf (accessed January 20, 2015).

109 |bid.
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An elder near the north part of Lake Turkana we spoke to said:

The lake is like our farm. We wake up in the morning and go fishing to

support our children and family.°

Another pastoralist, living near Lake Turkana said:

The famine has displaced people. The herd boys who were looking after the
livestock have lost everything, now they have nothing to do. We have no
choice but to put our hands up and ask for help. Where will we go now? It is

death that awaits us.m

The Constitution of Kenya provides that “Every person has the right to be free from hunger,
and to have adequate food of acceptable quality.”*2 The right to adequate food is also
enshrined in a number of international instruments, including the International Covenant
on Economic, Social and Cultural Rights, which Kenya ratified in 1972.13 Pursuant to article
11(1) of the Covenant, States parties pledge to use available resources to progressively
realize "the right of everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the continuous improvement of
living conditions." As with all socioeconomic rights, the right to adequate food will have to
be pursued in a non-discriminatory manner. Moreover, states have a core obligation to
take the necessary action to mitigate and alleviate hunger as provided for in article 11(2),
even in times of natural or other disasters.4 In its General Comment No. 12 on the right to

adequate food the Committee on Economic, Social and Cultural Rights’ states:

10 Human Rights Watch interview with O.P., Nachukule, September, 2014.

1 Human Rights Watch interview with O.L., Kalokal, September, 2014.

12 Constitution of Kenya, art. 43(1)c.

13 |nternational Covenant on Economic, Social and Cultural Rights (ICESCR), adopted December 16, 1966, G.A. Res. 2200A
(XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force January 3, 1976.

14 “[Tlhe duty to fulfill requires the state to act proactively to create an enabling environment where people become self-
reliant for food or to supply that food. [...] [S]tates violate the duty to fulfill when they do not make sufficient efforts to provide
emergency food supplies in the case of natural disasters resulting from climate change.” Columbia Law School — Human
Rights Institute, “Climate Change and the Right to Food. A Comprehensive Study,” Publication Series on Ecology Edited by
the Heinrich Béll Foundation, vol. 8, (2009),
http://www.law.columbia.edu/null/download?&exclusive=filemgr.download&file_id=154102 (accessed March 15, 2015), p. 44.
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Even where a State faces severe resource constraints, whether caused by
a process of economic adjustment, economic recession, climatic
conditions or other factors, measures should be undertaken to ensure
that the right to adequate food is especially fulfilled for vulnerable

population groups and individuals.us

Food insecurity in Turkana is not a new issue, and the government has long had an
obligation to deploy available resources to progressively realize the right to adequate
food. However, based on existing climate modeling, climate change is likely to add
additional stressors on food security such as increased temperatures and shifted rainfall
patterns that may be less favorable for livestock herding and agriculture. Although some
pastoralists and fishers interviewed by Human Rights Watch were aware that there may be
changes to the lake due to developments in the Omo River valley, no one we spoke with
was aware of any government plan or action about alternative means of livelihood.¢ The
Kenya government should take into account the impact of climate change in devising
appropriate solutions to food insecurity. In addition, in areas where the population’s
access to adequate food is already at risk, including due to drought or climate change, the

government should avoid aggravating food insecurity.

Right to Health

The World Health Organization (WHO) has estimated that climate change will cause
250,000 additional deaths globally each year between 2030 and 2050.%7 Climate change
will affect the right to health through increased malnutrition, increased disease and injury
due to extreme weather events, and an increased burden of diarrheal, cardiorespiratory
and infectious diseases.”8 |n its most recent report, the IPCC concluded with “very high
confidence” that through the middle of the current century climate change will affect

human health “mainly by exacerbating health problems that already exist”, and with “high

15 Committee on Economic, Social and Cultural Rights, General Comment 12, Right to adequate food (Twentieth session,
1999), U.N. Doc. E/C.12/1999/5 (1999), para. 28.

16 Cf, also Section IV. on Government Response.

17 World Health Organization, “Quantitative risk assessment of the effects of climate change on selected causes of death,
2030s and 2050s,” 2014, http://apps.who.int/iris/bitstream/10665/134014/1/9789241507691_eng.pdf?ua=1 (accessed
March 20, 2015). The WHO also highlights in the report the need for better evidence of health impact from climate change to
inform mitigation (low carbon) and adaptation (public health) policy development.

18 QHCHR, “Report of the Office of the United Nations High Commissioner for Human Rights on the relationship between
climate change and human rights,” A/HRC/10/61, (2009).
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confidence”, that climate change would lead to increases in ill-health especially in

developing countries with low income.

Scientific studies have found that the impact of climate change on health and life
expectancy in Africa include direct effects from heat stress and indirect effects from the
shifting epidemiology of diseases, such as West Nile fever, dengue, malaria, and yellow
fever. Diseases that are waterborne, or relate to poor sanitation stemming from lack of
water, are also likely to be influenced by climate change, increasing risks of cholera and

typhoid outbreaks and greater rates of diarrhea and trachoma.°

19 |PCC, “Climate Change 2014. Synthesis Report, Contribution of Working Groups I, Il and Ill to the Fifth Assessment Report
of the Intergovernmental Panel on Climate Change,” 2014, http://www.ipcc.ch/pdf/assessment-
report/ars/syr/SYR_AR5_FINAL_full.pdf (accessed March 2, 2015), p. 15. A level of confidence is expressed using five
qualifiers: “very low,” “low,” “medium,” “high,” and “very high.” It synthesizes the author teams’ judgments about the
validity of findings as determined through evaluation of evidence and agreement. Presentation of findings with “low” and
“very low” confidence should be reserved for areas of major concern, and the reasons for their presentation should be
carefully explained. Confidence should not be interpreted probabilistically, and it is distinct from “statistical confidence,”
see IPCC, “Guidance Note for Lead Authors of the IPCC Fifth Assessment Report on Consistent Treatment of Uncertainties,”
2014, http://www.ipcc.ch/pdf/supporting-material/uncertainty-guidance-note.pdf (accessed March 31, 2015), p. 3.

120 P R. Hunter, “Climate change and waterborne and vector-borne disease,” Journal of Applied Microbiology, vol. 94 (2003)
pp. 375—-46S.; Rogers D) and Randolph SE, “Climate change and vector-borne diseases,” Adv Parasitol, vol. 62, (2006), pp.
345-381, http://www.researchgate.net/profile/Sarah_Randolph/publication/7133297_Climate_change_and_vector-
borne_diseases/links/o2e7e515e89551ca2e000000.pdf (accessed December 12, 2014).; A] McMichael, Rosalie E. Woodruff
and Simon Hales, “Climate change and human health: present and future risks,” 7he Lancet, vol. 367, (2006), pp. 859-869
(accessed December 12, 2014), doi 10.1016/S0140-6736(06)68079-3.; World Health Organization, “Protecting health from
climate change: Global research priorities,” 2009, http://www.who.int/globalchange/publicat
ions/9789241598187/en/index.html (accessed December 12, 2014); Luque Fernandez MA et al. “Influence of temperature
and rainfall on the evolution of cholera epidemics in Lusaka, Zambia, 2003-2006: analysis of a time series,” 7rans R Soc
Trop Med Hyg, vol. 103, (2009), p. 137—143 (accessed December 12, 2014) doi: 10.1016/j.trstmh.2008.07.017; RF Baggaley
et al. “Distance to water source and altitude in relation to active trachoma in Rombo district, Tanzania,” 7rop Med Int Health,
vol. 11, (2006), pp. 220-227; X Wang and PR Hunter, “A systematic review and meta-analysis of the association between self-
reported diarrheal disease and distance from home to water source,” Am / Trop Med Hyg, vol. 83, (2010), pp. 582-584
(accessed December 12, 2014), doi: 10.4269/ajtmh.2010.10-0215.; Kovats RS and Hajat S, “Heat stress and public health: a
critical review,” Annu Rev Public Health, vol. 29 (2008), p. 41-55.
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changes in transmission season
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Increase in malnutrition —

Increase in the number of people suffering
from deaths, disease and injuries from _
extreme weather events

Increase in the frequency of cardio-respiratory
diseases from changes in air quality

Change in the range of infectious disease vectors
Reduction of cold-related deaths

Medium confidence
Increase in the burden of diarrhoeal diseases

Figure 8.3. Direction and magnitude of change of selected health impacis of climate change (confidence
levels are assigned based on the IPCC guidelines on uncertainty, see
hitp:fwww.ipcc.ch/activity/uncertaintyguidancenote. pdf).

Source: IPCC, “Climate Change 2007: Impacts, Adaptation and Vulnerability. Contribution of Working
Group Il to the Fourth Assessment Report of the Intergovernmental Panel on Climate Change,” 2007,

p. 418

One study in Kenya found a relationship between trends in climate since 1975 (rising
temperatures and declining rainfall) and childhood stunting, which is an indicator for
childhood malnutrition.®2* There are also indications that climate change will lead to
increased malaria in many parts of the world, including in East Africa.>2 With
temperatures warming, malaria is predicted to move, along with its mosquito vector,
into higher altitude regions that have historically been malaria-free.®23 Other diseases,

like trachoma, which affects 16 million Kenyans and is the leading cause of infectious

121 Cyril Caminade et al., “Impact of climate change on global malaria distribution,” Proceedings of the National Academy of
Sciences of the United States of America, vol. 111 (2014), pp. 3286-3291 (accessed January 20, 2015) doi:
10.1073/pnas.1302089111

122 |bid.

123 Judith Omumbo et al., “Raised temperatures over the Kericho tea estates: revisiting the climate in the East African
highlands malaria debate,” Malaria Journal, vol. 10, http://www.biomedcentral.com/content/pdf/1475-2875-10-12.pdf
(accessed January 20, 2015).
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blindness worldwide, may also be affected by changes in the climate and impacts on

the availability of water and hygiene.®24

Turkana has had a long history of chronic malnutrition and some of the poorest health
indicators in Kenya, with minimal health investment and infrastructure, staff, and services
forits largely mobile pastoralist population, all of which is exacerbated by a growing
population.®zs Climate change is now creating added challenges for the health of the

Turkana people.

Parents told Human Rights Watch about a wide range of illness that they and their children
suffered, including stomach aches and diarrhea, malaria, malnutrition and trachoma. They
said that these illnesses were worse with the most recent droughts, and that when

community members are sick they often have to walk long distances to reach a medical clinic.

Avillage chief that we interviewed said:

There are two issues that are burning within me. These are malaria and the
drought.z2¢

Another pastoralist, living near Lake Turkana, said:

There is malaria in this area. There is no hospital here that can take in
emergencies. Even when the kids fall sick, there is no help unless taken to
Kolokol [nearest health facility, 40 km away]. Sometimes the patient dies

on the way.?”

124 Anita Ramesh et al., “The Impact of Climatic Risk Factors on the Prevalence, Distribution, and Severity of Acute and
Chronic Trachoma,” PLOS Neglected Tropical Diseases, vol. 7, (2013), (accessed January 20, 2015),
doi:10.1371/journal.pntd.0002513.

125 Kenya National Bureau of Statistics (KNBS) and Society for International Development (SID), “Exploring Kenya’s
Inequality: Pulling Apart or Pooling Together?” 2013, http://inequalities.sidint.net/kenya/wp-
content/uploads/sites/2/2013/09/Turkana.pdf (accessed March 20, 2015); The Health Policy Project, “Turkana County:
Health at a Glance,” undated, http://www.healthpolicyproject.com/pubs/291/Turkana%2oCounty-FINAL.pdf (accessed
March 20, 2015); Jean M. Brainard. Health and development in a rural Kenyan community. (P. Lang, 1991)

126 Human Rights Watch interview with village chief, location withheld, September, 2014.

127 Human Rights Watch interview with R.O., Eliye Springs, September, 2014.
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At a health clinic we visited, the assistant health worker told us about chronic malnutrition
in the surrounding communities and the difficulties of having one under-resourced health

clinic serve a geographically dispersed population.

The worker, explaining the situation of local children, said:

These children with poor health, the small ones, are a lot in this village.
Weak children with big bellies, protruding ribs and big heads. You will find
a child is small but has a big head, a big stomach and the body has
wrinkles like those of an adult, and yet he is a child. You will find a small
child, but he looks like an old person. Yes, they are there. There are a lot of
them. This problem might continue because of lack of food. They do not
have food, and so it will continue because the problem is still there. Even

children who are newly born will find the problem here.:28

Ateacherin a local school told Human Rights Watch:

Truthfully, health cases increase daily. For instance, we had drought so the
children were hungry and this hurt them. When it rained, there was the
problem of mosquitoes because mosquitoes spread malaria. There is the
problem of the river. The water that came recently, when the children drink

from it, their chest problems increase. Problems increase every season.'29

Dr. Jane Ajele, the Turkana County Minister of Health, acknowledged the problems
identified by the parents and the impact of the current drought and climate change. In an
interview with Human Rights Watch, she highlighted trachoma, a bacterial eye disease
that is transmitted from person to person or through clothing or flies, as of particular
concern, with rising incidence resulting from decreased availability of water for hand and
face washing.s°

128 Human Rights Watch interview with S.0., Kalokal, September, 2014.
129 Human Rights Watch interview with T.M., Kalokal, September, 2014.
130 |Interview with Dr. Jane Ajele, Minister of Health, Turkana County, September 2014.
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The Constitution of Kenya guarantees every Kenyan the right to the highest attainable
standard of health.t The Kenyan Public Health Act also sets out to protect the public’s
health, clarifying duties of health authorities and laying out regulations around sanitation,
health facilities and infectious diseases.'32 Kenya’s international and regional obligations
also require it to use available resources to progressively achieve the right to health for its
citizens. Article 16 of the African Charter on Human and Peoples’ Rights requires Kenya to take
the necessary measures to achieve the right to health of its citizens. Article 12 of the
International Covenant on Economic, Social and Cultural Rights (ICESCR), which Kenya ratified
in 1972, “recognizes the right of everyone to the highest attainable standard of physical and
mental health”, a right which like all in the ICESCR, states undertake to achieve full realization
of progressively by taking steps individually and co-operatively to the maximum of available
resources.33 While the Covenant provides for progressive realization and acknowledges the
limited availability of resources, it also imposes various obligations that are of immediate

effect.34 The General Comment Number 12 on the Right to Adequate Food states:

States parties have a core obligation to ensure the satisfaction of, at the very
least, minimum essential levels of each of the rights enunciated in the
Covenant...including...the right of access to health facilities, goods and
services on a non-discriminatory basis, especially for vulnerable or

marginalized groups.®s

Ongoing and projected changes in climate will very likely make full realization of the Turkana
people’s right to the highest attainable standard of health more difficult. As part of its
obligations under the right to health, the Kenyan government needs to take action to address

the acceleration of malnutrition and disease that is in part a result of climate change.

131 Constitution of Kenya, art. 43 para. 1(a).

132 Government of Kenya, Public Health Act, Revised Edition 2012, Part 1 Nr. 13, Part lll, Part. IX,
http://faolex.fao.org/docs/pdf/ken129231.pdf (accessed November 12, 2014).

133 |CESCR, art. 12.

134 As the Committee on Economic, Social and Cultural Rights pointed out “[s]tates parties have immediate obligations in
relation to the right to health, such as the guarantee that the right will be exercised without discrimination of any kind (art.
2.2) and the obligation to take steps (art. 2.1) towards the full realization of article 12. Such steps must be deliberate,
concrete and targeted towards the full realization of the right to health.” Committee on Economic, Social and Cultural Rights,
General Comment 14, The right to the highest attainable standard of health, (Twenty-second session, 2000), UN Doc.
E/C.12/2000/4 (2000), para. 30.

135 |bid. para. 43(@@).
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Right to Security

In Turkana, access to dry season grazing land and water drives conflict between pastoralist
communities, including between the Turkana and the Pokot, and near the Ethiopian
border, between the Turkana and the Daasanach.:3¢ While there are numerous variables
that drive conflict between pastoralist communities in this area, a proliferation of small
arms, the lack of effective state security, developments in neighboring countries, including
in Ethiopia’s lower Omo River valley, and shrinking access to grazing lands and water have

made traditional patterns of livestock raiding more frequent and deadly.®7

In interviews in late 2014, pastoralists in northern Turkana described recent increases in
conflict over grazing lands between Ethiopia’s Daasanach tribe, an agro-pastoral ethnic
group, and the Turkana.8 In Ethiopia’s Omo Valley, the land and water available to the
Daasanach for grazing and farming is decreasing due to the displacement of Daasanach
from their sorghum producing lands along the Omo River and from the conversion of their
traditional dry season grazing lands into irrigated cotton and sugar plantations.?
Consequently they are moving further into lands in northern Turkana County in search of
dry season grazing land, land that they believe historically belongs to the Dassanach.
While conflict between Turkana and Daasanach is long standing, local communities on the
Western shores of Lake Turkana, including in Nachukule, told us they fear the raids will be

more frequent.

Human Rights Watch visited one Turkana community in both early and late 2014. On our
second visit, we found that the community had moved 20 kilometers south after having
been displaced from their dry season grazing lands due to cattle raids by the Dassanach.

One of the displaced pastoralists told Human Rights Watch:

136 Narissa Allibhai, “Downstream Climate Change Maladaptation Risks of the Gibe Ill Dam and Kuraz Sugar Plantations,”
University of California, Berkeley, February 2, 2014, http://www.internationalrivers.org/files/attached-
files/maladaptiation_gibe_iiifinal.docx (accessed September 15, 2014).

137 Human Rights Watch interviews with village chiefs, location withheld, September 2014.

138 Human Rights Watch interviews with Turkana pastoralists, near Todonyang, September 2014. The Dassanach, otherwise known
as Merille, are agro-pastoralists, now living mainly in Ethiopia’s lower Omo valley and along the northern shores around Lake
Turkana. With a population around 50,000 they claim parts of northern Turkana and the nearby llemi Triangle as their traditional
lands. They grow sorghum and maize along the Omo River, raise goats and cattle and fish in northern Lake Turkana.

139 Human Rights Watch, What Will Happen If Hunger Comes?
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This village was initially in Todonyang, but we were displaced and ran here
to Nachukule. We couldn’t withstand [the attack] and defend ourselves.

This situation is really ending the lives of the Turkana who live here.°

According to those Human Rights Watch interviewed, armed Daasanach herders took the
majority of the cattle and dry season grazing lands with little resistance, and the Turkana
community turned to fishing in Lake Turkana for their livelihoods. Kenyan security posts
along the border, understaffed and under resourced, had little ability to stop the more

heavily armed Dassanach. One pastoralist said:

| used to stay in Todonyang, but the Daasanach forced me to migrate to
where | am now [Nachukule]. They killed us by the lake, killed our

animals.wt

Another elder pastoralist said:

| think our situation is worse now than before, because our fathers used to
cultivate some farms, but now the Daasanach have blocked access to these
fertile places. 2

The state has a responsibility to take all reasonable steps to ensure the security of its
citizens. However, the Kenya government has taken few proactive steps to protect Turkana
residents from Daasanach raids. The February 2015 deployment of marine police on the
lake is a step in the right direction although it is not clear how effective their operations
have been. Such a security operation needs to be properly resourced and given a clear
mandate.3 The Kenyan government should also voice concerns with the government of
Ethiopia over the adverse effects that developments in the Omo Valley are having, and will

likely continue to have, on increasing levels of insecurity for Kenyan citizens.

140 Human Rights Watch interview with P.R., Nachukule, September, 2014. Nachukule is about 20km away from Todonyang.
41 Human Rights Watch interview with L.O., Nachukule, September, 2014.

142 Human Rights Watch interview with C.0. Nachukule, September, 2014.

143 “Kenya: Marine Police Sent to Protect Fishermen in Lake Turkana,” All Africa Global Media, February 14, 2012,
http://allafrica.com/stories/201202151022.html (accessed March 20, 2015).
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V. Government Response

The Kenyan national, and the Turkana local, governments have acknowledged the impact
climate change has had and will have on people’s access to water, food, health, livelihood
and security. At the Climate Summit in New York in September 2014, Kenya’s president
Uhuru Kenyetta urged countries to take decisive action on climate change. He said that
climate change was a “serious global challenge that continues to affect Africa’s socio-

economic development.”4

In interviews with Human Rights Watch, Turkana County officials, including the deputy
governor, Peter Ekai Lokoel, the Minister of Water, Irrigation and Agriculture, Beatrice A.
Moe, and the Minister of Health Services and Sanitation, Dr. Jane Ajele, acknowledged the
impact of climate change on the county and its effects on the ability to realize the rights of

pastoralists.

The deputy governor highlighted concern over the future of Lake Turkana and how the
shrinking of the lake will affect both pastoralists and fishers. He told Human Rights Watch:

There are problems both because of climate and man that are affecting the
lake. Once the lake dramatically reduces, people will have to find another
way. We are looking at developing alternative or complementing livelihoods,
so that we can diversify the livelihoods of people who live along the lake. The
county government has to be proactive in thinking about how do we give life

support to people who are fully dependent on the lake. s

Beatrice A. Moe, the County Executive for the Ministry of Water Service, Irrigation and
Agriculture, cited the history of underinvestment in the region and the difficulty of
coordinating a response between the county government, the national government and

humanitarian and religious actors:

144 Kevin J. Kelley and Jibril Adan, “President Uhuru Kenyatta starts US tour with forests pledge,” Daily Nation, September 23,
2014, http://www.nation.co.ke/news/politics/President-Uhuru-Kenyatta-United-States-Tour-Environment/-/1064/2463304/-
/rgml3bz/-/index.html (accessed December 15, 2014).

145 Human Rights Watch interview with Peter Ekai Lokoel, Deputy Governor, Lodwar, September 2014.
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Turkana people have never gotten attention from various governments. If
you look at our planning as a county, we are starting from the most basic.
Look at water: it is managed by organizations or churches. The position of
the government has never been very visible. Our challenge now is the many

needs against the resources we have as a county government.¢

The devolution of the government introduced by Kenya’s constitution in 2010 provides an
opportunity to mainstream and integrate rights-based climate change adaptation planning
at a national and local level. As a part of a constitutionally mandated process of
decentralization, the Turkana County government assumed authority in 2013 with
responsibility for the development and welfare of the Turkana County population. County
governments are responsible for county legislation outlined in the Constitution. Functions
relevant to the county’s climate change adaptation policies include agriculture, county
health services, and the implementation of specific national government policies on
natural resources and environmental conservation, including soil and water
conservation.®” The responsibility for natural resources and environment is, however, a
shared function with the national government, which is responsible for the “protection of
the environment and natural resources with a view to establishing a durable and

sustainable system of development.”48

The Turkana County government has set ambitious plans to expand the number of health
facilities and personnel, increase access to education, and address widespread food and
water insecurity.®? In interviews with Human Rights Watch, Turkana County officials
pointed to a series of new initiatives they say will improve conditions within the county.

The Deputy Governor said:

146 Human Rights Watch interview with Beatrice A. Moe, County Executive for the Ministry of Water Service, Irrigation and
Agriculture, Lodwar, September 2014.

147 Constitution of Kenya, Forth Schedule, Part 2. Other county responsibilities are: Control of air pollution, noise pollution, other
public nuisances and outdoor advertising, Cultural activities, public entertainment and public amenities, County transport,
Animal control and welfare, Trade development and regulation, County planning and development, Pre-primary education,
village polytechnics, homecraft centres and childcare facilities, County public works and services, firefighting services and
disaster management, Control of drugs and pornography, Ensuring and coordinating the participation of communities and
locations in governance at the local level and assisting communities and locations to develop the administrative capacity for the
effective exercise of the functions and powers and participation in governance at the local level.

148 Constitution of Kenya, Forth Schedule, Part 1, Nr. 22.

149 Sammy Lutta, “Bulk of Turkana budget goes to health, education,” Business Daily Africa, December 18, 2014,
http://www.businessdailyafrica.com/Corporate-News/Bulk-of-Turkana-budget-goes-to-health/-/539550/2561262/-
/yqosr8/-/index.html (accessed February 19, 2015).
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In this first year we have dug 60 boreholes. We are trying to reduce the
walking distance of people looking for water. Initially, people can walk 40
or 50 kilometers. As of now, we still haven’t reduced that, it is still
considerably too far. But we are saying, that the time we [the current
Turkana County government] are here, we should reduce that further to
make sure that nobody in Turkana has to walk a distance to get water.
That’s our mandate, to make sure they don’t have to do that, to make sure

they have clean water, closer to their homes.e

Dr. Ajele, the Turkana County Minister of Health, said that eradicating malnutrition was the
“flagship” of the new administration, and that the county government was committed to
improving the health infrastructure. She said that the government had doubled the number
of health facilities in each ward, from 30 to 60 facilities in the entire county. At the same
time, she said that the county was struggling to staff the new facilities.»s: Despite an
increase from 255 to 610 health staff, Dr. Ajele estimated that the county needed an

additional 1,950 health personnel.

When asked specifically about plans to address climate change and its impact on the
Turkana people, the government officials Human Rights Watch spoke with acknowledged
the importance of the issue, but cited few concrete programs or actions taken by the
Turkana government to prepare for its impact. Addressing climate-related insecurity, the

deputy governor said:

Climate change is definitely leading to increased insecurity in Turkana.... As
livestock moves, the grazing belt is shrinking and you meet with other
groups fighting for the same, and that will spark conflict, definitely. We
have asked our county executive to do mapping of all the grazing fields to
help us to plan so during the dry season we can contain our pastoralists
inside our borders so they don’t have to go outside [of Turkana territory].
We are trying to give services within the migratory cycles, trying to make

sure our pastoralists are comfortable even during the dry season.s?

150 Human Rights Watch interview with Peter Ekai Lokoel, Deputy Governor, Lodwar, September 2014.
151 Human Rights Watch interview with Minister of Health, Lodwar, September 2014.
152 Human Rights Watch interview with Peter Ekai Lokoel, Deputy Governor, Lodwar, September 2014.
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The Deputy Governor expressed the desire to develop adaptation plans:

We are trying to reach out to other stakeholders, people with capacity and
experience on how they can help the county government build the capacity

to help the communities adapt to climate change. '3

However, he expressed a less hopeful view:

Climate change is here with us. We cannot stop it, the only way is to see
how to work around it. We don’t have many resources, we only have so
much we receive, so when we do our county development plan, we also try
to factor in emergencies that come with drought or security. But
unfortunately what we put there is not enough. We don’t want to just tend

to drought or emergencies; we also want to do development.

The Turkana County Integrated Development Plan 2013-2018 aims to “ensure the County’s
preparedness and capacity to respond” to the effects of climate change including “high
infant mortality [...], increased resource based conflicts, [and] increased morbidity.”4
However, the Development Plan indicates that no assessment has been done on the
differential impact of climate change on marginalized populations, no climate change
adaptation projects are underway, and no county adaption plan has been published at
time of writing. 55 County government officials also told Human Rights Watch that there is
no central coordination addressing climate change in the county, which could help ensure

policy coherence.

The Kenyan national government has made several efforts towards developing a national
policy addressing the effects of climate change, including a National Climate Change
Response Strategy (2010) and a National Climate Change Action Plan 2013-2017. However,

several initiatives begun by the Kenyan government have either not been completed or

153 Human Rights Watch interview with Peter Ekai Lokoel, Deputy Governor, Lodwar, September 2014.

154 Turkana County Government, First County Integrated Development Plan, 2013/14-2017/18, p. 25. On file at Human Rights
Watch.

155 |bid. p. 299.
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implemented, including a National Adaptation Plan, a draft Climate Change bill, and a

National Climate Change Framework Policy.

The 2010 National Climate Change Response Strategy (NCCRS) was the first Kenyan
national policy document to fully acknowledge climate change. It defined its objective as
“enhanc[ing] understanding of the global climate change regime”, and “assess|[ing] the
evidence and impacts of climate change in Kenya.”s¢ The NCCRS acknowledged the
disproportionate impact of climate change across communities, groups and sectors and
recommended the creation of vulnerability assessments and impact monitoring,

accompanied by a policy, legal and institutional framework to combat climate change.7

While the Strategy did mention the “urgent needs of vulnerable socioeconomic groups”, it
did not propose any concrete steps to identify and address those vulnerabilities.®s8 The
NCCRS proposed a wide range of indicators of the impact of climate change, including
changes in the atmosphere, marine and terrestrial biodiversity and human health.
However, it did not suggest specific measures of the impact of climate change on

marginalized groups and individuals.

Three years after the NCCRS was released, the Kenyan government issued a National
Climate Change Action Plan 2013-2017 (NCCAP).159 According to the government, the
NCCAP was developed through a consultative process involving the public sector, the
private sector, academia and civil society.° It identifies certain sectors of Kenya’s
economy that are particularly vulnerable to climate change impacts, including pastoralist
livestock, water and health, and acknowledges that every Kenyan has the right to a clean
and healthy environment. 6 The NCCAP also names several groups and individuals that are
particularly vulnerable to climate change (including urban poor, women, children, and
pastoralists).’2 It also acknowledges that states parties to the UNFCCC are required to

prepare and implement a National Adaptation Plan (NAP), and said that such a plan would

156 Government of Kenya, National Climate Change Response Strategy (2010), http://www.environment.go.ke/ (accessed July
2,2014), p. 5.

57 |bid. pp. 72, 5.

158 |bid. p. 100.

159 |bid.

160 |bid. p. 1.

161 |bid. p. 25.

162 |hid. pp. 27, 41, 50.
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be finalized during 2013.163 However, the Kenyan government told Human Rights Watch

that the National Adaptation Plan has not yet been finalized.

The government also drafted a climate change bill, intended to coordinate, monitor and
evaluate all efforts to address the impact of climate change, and has as its centerpiece,
the creation of a Climate Change Council. Over the past five years the government has
presented to Parliament several bills, the last of which went through the National
Assembly in March 2015 and the second reading in the Senate in July 2015.164 At the time of
writing this report, the bill is still awaiting adoption by the Senate, and the signature from

the president.

In addition to the climate change law, the government is currently developing a National
Climate Change Framework Policy. 5 In a version dated September 2014, the government
acknowledged that past initiatives to address climate change in Kenya were
uncoordinated and says the new Framework Policy aims to create a coherent and

integrated climate change policy response.¢¢

In addition to the policies and laws mentioned above, several initiatives have been taken
by the Kenyan government, to secure international climate change funding. The global
climate finance architecture developed within and outside of the UNFCCC framework
channels financial assistance through multilateral funds—such as the Global Environment
Facility and the Adaptation Fund—as well as increasingly through bilateral channels.®7 As
of June 2015, Kenya has so far been granted a total of around US$77.9 million from
multilateral and bi-lateral donors, for climate change-related mitigation and adaptation

projects.8

163 |bid. pp. 9, 45.

164 |sajah Esipisu, “Kenya’s Climate Change Bill Aims to Promote Low Carbon Growth,” /nter Press Service, July 27, 2015,
http://www.ipsnews.net/2015/07/kenyas-climate-change-bill-aims-to-promote-low-carbon-growth/ (accessed September
11, 2015).

165 Republic of Kenya, Ministry of Environment, Water and Natural Resources, Draft National Climate Change Framework
Policy (Version of September 22, 2014), http://www.environment.go.ke/wp-content/uploads/2014/09/Draft-Climate-
Change-Policy.pdf (accessed December 15, 2014).

166 |bid.

167 For a full list of the funding institutions tracked by Climate Funds Update and links to fund profiles see
http://www.climatefundsupdate.org/the-funds (accessed November 19, 2014).

168 Cf, dataset based on multilaterally governed funds focused on climate change, major bilateral initiatives and select
national initiatives between 2003 and June 2015, www.climatefundsupdate.org/data (accessed September 15, 2015).
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However, according to the most recent available data, out of the US$77.9 million in
funding awarded, only US$18.39 million have been disbursed. s Tracking funds intended
to address climate change, according to a 2013 report by Transparency International, can
be a challenge, as the money is poorly labeled in most Kenyan government ministries
and is not easily distinguishable from other funds, permitting opportunities for “creative
accounting and reducing the opportunity for oversight of climate finance expenditure.”°
Disbursing large sums of money without proper accountability and transparency
mechanisms is of particular concern for a country like Kenya, given allegedly high levels

of corruption.7

Concerns have also been raised about how decisions about the proportion of funding for
mitigation efforts (to reduce greenhouse gas emissions) versus adaptation (to respond to
climate change harms and build resilience), have been made. Currently, less than 40
percent of approved climate change funding is dedicated exclusively to adaptation,
whereas the majority is dedicated to mitigation or combined projects.72 Yet, in July 2015,
the Kenyan government submitted its Intended Nationally Determined Contributions
(INDQ), outlining the government’s national, post-2020, climate action commitments, and
identifying the “strengthen[ing] of adaptative capacity of the most vulnerable groups and

communities through social safety nets and insurance schemes” as a priority.73

169 |bid.

170 Transparency International, “An Assessment of Climate Finance Governance: Kenya,” 2013,
http://www.transparency.org/files/content/activity/2013_AssessmentOfClimateFinance_Kenya_EN.pdf (accessed
September 21, 2014).

71 Transparency International’s Corruption Perception Index, which ranks countries on a scale of o (highly corrupt) to 100
(very clean) has consistently rated Kenya’s public sector as 27 or lower, see http://www.transparency.org/cpi2014/results
(accessed February 20, 2015).

172 As of June 2015, Kenya been granted a total of around US$26.79 million for adaptation. Cf. dataset based on multilaterally
governed funds focused on climate change, major bilateral initiatives and select national initiatives between 2003 and June
2015, www.climatefundsupdate.org/data (accessed March 15, 2015).

173 Ministry of Environment and Natural Resources, “Kenya’s Intended Nationally Determined Contribution,” /NDC, July 23,
2015, http://wwwg.unfccc.int/submissions/INDC/Published%20Documents/Kenya/1/Kenya_INDC_20150723.pdf (accessed
September 11, 2015).
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RIGHTS-BASED ADAPTATION PLANNING

A human rights approach to adaptation provides guiding principles for addressing the
current impacts of climate change in line with a country’s human rights obligations.74

Specific elements of rights-based adaptation planning and implementation include:

1. Equality and Non-Discrimination

The principle of non-discrimination and equality is central to the international human
rights framework. It requires that no group or individual should be excluded from
adaptation planning and that priority in allocating limited public resources should be
given to those who do not have access or who face discrimination in the enjoyment of
their basic human rights.

2. Progressive Realization

States need to take deliberate steps to ensure progressive realization of economic, social
and cultural rights. They should devote the necessary planning, and financial and
institutional resources to climate change adaptation in order to avoid retrogression from
existing human rights standards. During periods of growth, states should plan for the
long-term realization of the human rights so as to build resilience for times of acute crisis.

3. Active, Free and Meaningful Participation and Access to Information

Looking at climate change adaptation planning from a human rights perspective
mandates that individuals and communities should have access to information and
participate in decision-making. Poor people and members of marginalized groups are
frequently excluded from decision-making regarding adaptation planning. Community

174 This summary of a human rights-based approach to climate change adaptation is adapted from the following basic human
rights principles: Equality and non-discrimination; right to participation and information; sustainability and non-
retrogression; accountability and the rule of law. For a similar framework applying these principles to the realization of the
right to water and sanitation see UN Special Rapporteur on the human right to safe drinking water and sanitation, “Realising
the human rights to water and sanitation: A handbook by the UN Special Rapporteur Catarina de Albuquerque” (2014),
Services, http://www.ohchr.org/Documents/Issues/Water/Handbook/Books_Services.pdf (accessed February 20, 2015); for
a human rights impact assessments prior to adopting and implementing policies affecting the right to health see Gillian
MacNaughton and Paul Hunt, “Impact Assessments, Poverty and Human Rights: A Case Study Using the Right the Highest
Attainable Standard of Health,” Health and Human Rights Working Paper Series No. 6, (2006),
http://www.who.int/hhr/Series_6_Impact%20Assessments_Hunt_MacNaughton1.pdf (accessed February 20, 2015); for a
human rights-based approach to development cooperation programming see OHCHR, “Frequently asked questions on a
human rights-based approach to development cooperation,” 2006,
http://www.ohchr.org/Documents/Publications/FAQen.pdf (accessed February 20, 2015).
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participation in the planning and design of adaptation programs is important to ensure

that plans are relevant and appropriate, and thus ultimately sustainable.

4. Accountability

A central feature of a human rights-based approach to adaptation planning is its focus on
accountability, which underlines the obligations of the state, as duty- bearer, to respect
and fulfill human rights. In practice, accountability requires the development of laws,
policies, institutions, administrative procedures and mechanisms of redress to promote
and protect human rights.

Integrating these principles into adaptation planning entails steps to:

o |dentify especially vulnerable individuals and marginalized social groups through
disaggregated data according to prohibited grounds of discrimination (human
rights risk assessment)

e Ensure that the process of identifying disadvantaged individuals and groups is
inclusive and participatory

e Fullyinclude vulnerable groups and individuals in all levels of adaptation
planning, as well as implementation processes

e Understand and address their unique needs through targeted and differentiated

interventions
e Ensure that adaptation activities do not inadvertently worsen their vulnerability

e Redress powerimbalances and other underlying structural causes of differential
vulnerability within and between households

o Identify and address barriers and reasons for lack of access to participation
planning

e Set specific targets for disadvantaged groups

e Ensure that the adaptation plan foresees monitoring mechanisms measuring the

reduction of inequalities

e Monitor the increase or decrease in inequalities
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Overall, the Kenyan government has shown a clear commitment to addressing climate
change through a high-level, coordinated effort that gives priority to addressing the
disproportionate impact of climate change on vulnerable populations. Unfortunately, this
commitment has yet to truly move from rhetoric to action, with incomplete and pending
policies and uncommitted funding that is already desperately needed. In addition, there
appear to be no clear criteria for prioritizing funding for climate change adaptation or
mitigation and concerns have been raised about transparency and accountability for

international donor funding provided to the government.

The devolution of the government introduced by Kenya’s constitution in 2010 also provides
a challenge and an opportunity to integrate climate change adaptation planning at a local
level. However, there are overlapping mandates at both the county and national level
governments around issues such as security, emergency management, and natural
resource management. While this uncertainty is somewhat inevitable given the complexity
of devolution and the inter-departmental response required of climate change, this lack of
clarity has contributed to a stalled response to climate change. With Kenya’s new
constitution mandating the implementation of national environmental policy through the

county government, there is a need for stronger coordination for policy coherence.
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VI. Legal Standards and Government Obligations to
Respond to the Effects of Climate Change

Economic, social and cultural rights, such as the right to food, water, health and
livelihood, are subject to progressive realization on the basis of available resources. This
is in recognition of the fact that states require sufficient resources, and time, to meet their
obligations to respect, protect, and fulfil these rights. However, the Committee on
Economic, Social and Cultural Rights has stressed that the steps required to meet this goal
be “deliberate, concrete and targeted as clearly as possible towards meeting the
obligations” in the International Covenant on Economic, Social and Cultural Rights
(ICESCR) and that there is an obligation to “move as expeditiously and effectively as
possible towards that goal.”7s The diversion of public resources through corruption and
mismanagement will generally violate a government’s obligation to “progressively realize”
economic, social, and cultural rights because it reduces the available resources a
government has to invest in essential services. The Committee has further pointed out that

periods of economic crisis may not serve as an excuse for inaction.7¢

In addition to the requirement of progressive realization, the Covenant also imposes
specific obligations related to economic, social and cultural rights that are of immediate
effect. For example, the obligation to respect, protect, and fulfil human rights in a
participatory, accountable and non-discriminatory way is an immediately binding duty.77
Article 2(2) of the ICESCR obliges each State party “to guarantee that the rights enunciated
in the present Covenant will be exercised without discrimination of any kind as to race,
colour, sex, language, religion, political or other opinion, national or social origin,

property, birth or other status”.78 According to the Committee “[e]liminating discrimination

175 CESCR, General Comment No. 3, The nature of States parties' obligations, U.N. Doc. E/1991/23, annex Il at 86 (1991),
reprinted in Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N.
Doc. HRI/GEN/1/Rev.6 at 14 (2003), http://www1.umn.edu/humanrts/gencomm/epcomms3.htm (accessed July 15, 2013),
paras. 2 and 9.

176 CESCR, General Comment No. 4, para. 11: “[T]he obligations under the Covenant continue to apply and are perhaps even
more pertinent during times of economic contraction. It would thus appear to the Committee that a general decline in living
and housing conditions, directly attributable to policy and legislative decisions by States parties, and in the absence of
accompanying compensatory measures, would be inconsistent with the obligations under the Covenant.”

177 CESCR, General Comment No. 3, para. 10.

178 |nternational anti-discrimination norms require states to undertake measures to eliminate all forms of discrimination
based on race, ethnicity, nationality, and sex, among other grounds. This obligation includes the duty to collect adequate
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in practice requires paying sufficient attention to groups of individuals which suffer
historical or persistent prejudice instead of merely comparing the formal treatment of

individuals in similar situations.”9

Climate change is undermining the ability of governments to protect and fulfill people’s basic
rights. This impact is felt most by those parts of the population that are already most
vulnerable due to factors such as gender, age, poverty, minority status and disability. Under
international, and regional, human rights law the principle of equality and non-discrimination

obliges all states to take specific measures to identify and address such vulnerabilities.:se

The impact that climate change is having in Turkana County on access for the population to
water, food, health, and livelihood creates specific challenges for the government in meeting
its obligations to protect and fulfill the human rights of the Turkana population, and in
particular to progressively realize economic and social rights in the region. To the extent that
the Kenyan and Turkana County governments are failing to address the disproportionate
burdens that climate change imposes on specific vulnerable populations, including women,
children, individuals with disabilities and indigenous populations, the authorities may not be
meeting their obligations to ensure equality under the law and non-discrimination in the
enjoyment of those rights. As the Office of the High Commissioner of Human Rights pointed

out, “irrespective of the additional strain climate change-related events may place on

data on disparate impact of national or local policies and legislation and to take appropriate measures to ensure that the
situation of specific groups, including women and minorities, are adequately taken into account and addressed.

179 CESCR, General Comment No. 20, Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of the
International Covenant on Economic, Social and Cultural Rights), UN Doc. E/C.12/GC/20, para. 8.

180 All of the major human rights treaties contain legal obligations to ensure non-discrimination and, where it exists, end
discrimination. Article 2 (2) of the International Covenant on Economic, Social and Cultural Rights (ICESCR) specifies that
“The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will
be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status. The International Covenant on Civil and Political Rights (ICCPR) includes an
almost identical guarantee. The Convention on the Elimination of All Forms of Racial Discrimination (CERD) and the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) include extensive and specific
protections against discrimination on the basis of race and sex. The Convention on the Rights of the Child (CRC), the
International Convention on the Protection of All Migrant Workers and Their Families, and the Convention on the Rights of
Persons with Disabilities (CRPD) all include guarantees of non-discrimination. For regional human rights law see African
[Banjul] Charter on Human and Peoples’ Rights, adopted June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 .L.M. 58 (1982),
entered into force Oct. 21, 1986. Art. 2 stipulates: “Every individual shall be entitled to the enjoyment of the rights and
freedoms recognised and guaranteed in the present Charter without distinction of any kind such as race, ethnic group,
colour, sex, language, religion, political or any other opinion, national and social origin, fortune, birth or any status.” The
Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa provide for special protection
of women from discrimination, Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
Africa (the Maputo Protocol), adopted by the 2nd Ordinary Session of the Assembly of the Union, Maputo, September 13,
2000, CAB/Leg/66.6, entered into force November 25, 2005.
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available resources, States remain under an obligation to ensure the widest possible

enjoyment of economic, social and cultural rights under any given circumstances.”8

The main international law instruments directly addressing climate change are the United
Nations Framework Convention on Climate Change (UNFCCC) and the Kyoto Protocol.82
These agreements establish a framework of “common but differentiated responsibilities”
for greenhouse gas emissions reductions (‘mitigation’), as well as support for national

level measures to respond to climate change harms (‘adaptation’).

International Treaties on Climate Change

United Nations Framework Convention on Climate Change (UNFCC):

The Convention was adopted on May 9, 1992 in New York and signed at the 1992 Earth
Summit in Rio de Janeiro by more than 150 countries and the European Community.
The convention entered into force in March 21, 1994. Its ultimate objective is the
stabilization of greenhouse gas concentrations in the atmosphere at a level that

would prevent dangerous anthropogenic interference with the climate system.

Kyoto Protocol:

The Kyoto Protocol is an international agreement linked to the United Nations
Framework Convention on Climate Change, which commits its Parties by setting
internationally binding emission reduction targets. Recognizing that developed
countries are principally responsible for the current high levels of GHG emissions in
the atmosphere as a result of more than 150 years of industrial activity, the Protocol
places a heavier burden on developed nations under the principle of "common but
differentiated responsibilities." The Kyoto Protocol was adopted in Kyoto, Japan, on

December 11, 1997 and entered into force on February 16, 2005.

181 QHCHR, supra, para. 77. The OHCHR further argues that “a State party in which any significant number of individuals is
deprived of essential foodstuffs, of essential primary health care, of basic shelter and housing, or of the most basic forms of
education would be failing to meet its minimum core obligations and, prima facie, be in violation of the Covenant” (citing
CESCR general comment No. 3, para. 10).

82 Kenya is a party to the UNFCCC and the Kyoto Protocol, see
http://unfccc.int/essential_background/convention/status_of_ratification/items/2631txt.php and
http://unfccc.int/kyoto_protocol/status_of_ratification/items/2613.php (accessed Nov 15, 2015).
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While the Framework Convention’s general principles require all states parties “to protect
the climate system for the benefit of present and future generations of humankind,” the
principle of equity enshrined in Article 2 (1) of the UNFCCC specifically commits developed
countries to take the lead in combating climate change and its impacts. The Office of the
High Commissioner of Human Rights has also said that “international cooperation is
important because the effects and risk of climate change are significantly higher in low-

income countries*.83

The UNFCCC provides some specific, albeit limited, guidance with regard to cooperation in the
context of adaptation. Article 4 of the treaty requires all member states to design and
implement “measures to facilitate adequate adaption to climate change” and “cooperate in
the development, application and diffusion [...] of technologies [...] that control [...]
anthropogenic emissions of greenhouse gases.”:8 Together with the Kyoto Protocol, it also
specifically sets forth the commitment of states parties to develop a national adaptation plan
addressing the expected impacts of climate change. s To protect individuals, including those
most marginalized, from these effects, governments should address existing, and prevent
future, human rights abuses by taking steps, including by developing and implementing

adaptation plans that are rights-based and address the needs of those most vulnerable.

While the UNFCCC and Kyoto Protocol do not specifically address the implementation of
existing human rights obligations in the context of climate change harms, the Conference
of the Parties (COP) to the UNFCCC agreed in 2010 that states should, in all climate change
related actions, fully respect human rights.:8¢ Based on this commitment, civil society,
UN experts, and states parties are now working towards integrating more robust human
rights standards in the negotiations on a post-Kyoto climate agreement, which should be
finalized at the Conference of the States Parties of the UNFCCC (COP) in Paris in

183 QHCHR, Report of the Office of the United Nations High Commissioner for Human Rights on the relationship between
climate change and human rights, A/HRC/10/61, para. 43.

184 UNFCCC, Art. 4(1)b, c.

185 Art, 4(1)e, UNFCCC stipulates that all parties shall “[cJooperate in preparing for adaptation to the impacts of climate change;
develop and elaborate appropriate and integrated plans for coastal zone management, water resources and agriculture, and for
the protection and rehabilitation of areas, particularly in Africa, affected by drought and desertification, as well as floods”;
According to art. 10 (b) of the Kyoto Protocol all parties “shall [flormulate, implement, publish and regularly update national and,
where appropriate, regional programmes containing [...] measures to facilitate adequate adaptation to climate change [including]
the energy, transport and industry sectors as well as agriculture, forestry and waste management”.

186 COP Decision 1/CP.16, The Cancun Agreements: Outcome of the work of the Ad Hoc Working Group on Long-term
Cooperative Action under the Convention (2011), FCCC/CP/2010/7/Add.1,
http://unfccc.int/resource/docs/2010/cop16/eng/o7ao1.pdf (accessed December 15, 2014), Part 1.8.
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December 2015.%%7 In addition to these attempts to further strengthen explicit human
rights safeguards and respect for human rights in the climate regime, the current
international human rights framework requires national and local governments to
address the challenges to the realization of rights that are posed or exacerbated by
climate change, pay special attention to the needs of vulnerable individuals, and protect
individuals from discrimination, including on the basis of gender, ethnicity, religion,
disability and other factors.

187 Most recently, on the occasion of World Environment Day, the UN Special Procedures reaffirmed the devastating effects of
climate change and the need to integrate human rights into climate change governance. OHCHR, “Joint statement by UN
Special Procedures on the occasion of World Environment Day,” June 15, 2015,
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=16049&Lang|D=E#sthash.1XVkGVYz.dpuf
(accessed June 22, 2015); The UN Special Procedures also issued a report upon request of the Climate Vulnerability Forum of
which Kenya is a member, further exploring the human rights that would be threatened by climate change, see OHCHR, UN
Special Procedures of the Human Rights Council, “The Effects of Climate Change on the Full Enjoyment of Human Rights,”
April 30, 2015, http://www.thecvf.org/wp-content/uploads/2015/05/humanrightsSRHRE.pdf (accessed June 22, 2015); In
2014, the UN experts issued a statement advocating for embedding existing obligations under the human rights framework
into the climate change negotiations, see “Statement of the United Nations Special Procedures Mandate Holders on the
occasion of Human Rights Day Geneva,” UN OHCHR, December 10, 2014,
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=15393&LangID=E (accessed January 21, 2015).
Also in 2014, 27 Special Procedures signed an open letter appealing to states to adopt mitigation and adaptation and
include language in the 2015 climate agreement that ensures human rights protections for all, see OHCHR, “A new climate
change agreement must include human rights protections for all,” October 17, 2014,
http://www.ohchr.org/Documents/HRBodies/SP/SP_To_UNFCCC.pdf (accessed June 22, 2015). For media coverage of some
of the recent discussions see Maria José Veramendi Villa, “The human faces of climate change: Why rights protections must
be included in the Paris agreement,” Outreach, December 10, 2014,
http://www.stakeholderforum.org/fileadmin/files/OUTREACHCOP20DAY8.pdf (accessed February 4, 2015); Megan Rowling,
“Lima marchers, experts want climate deal to respect rights,” Reuters, December 10, 2014,
http://www.reuters.com/article/2014/12/11/us-climatechange-rights-idUSKBNoJP00320141211 (accessed February 5, 2015).
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Recommendations

Climate change is occurring, and governments should take several steps in response to the
challenges it poses to the enjoyment of human rights. First, governments should recognize
that the impact of climate change could negatively affect their ability to respect, protect
and fulfil rights to water, food, health and livelihood. Second, governments should
conduct human rights risk assessments to identify communities and individuals
particularly vulnerable to the impacts of climate change. Third, governments should take
steps to reduce this vulnerability through adaptation plans that integrate human rights
standards and are developed through meaningful participation and access to all relevant
information for all affected groups. Further, adaptation interventions should include
appropriate accountability mechanisms. Fourth, governments should refrain from taking
actions that could exacerbate the vulnerability of people to human rights abuses
exacerbated by climate change. Fifth, countries should design and implement measures to
facilitate adequate adaption to climate change and cooperate in the development,

application and diffusion of related technologies.

To the Government of Kenya

e Ensure that the National Adaptation Plan under development is in accordance
with Kenya’s obligations under the UNFCCC and international human rights law
that includes plans on how to secure and protect rights to food, security, water,
and health. Ensure that this plan identifies negative impacts likely to result from
climate change and includes implementation strategies to reduce the burden of
those impacts, particularly on indigenous people and marginalized groups, such
as women, who may disproportionately feel these impacts. These should include
preventing the implementation of policies that will have a disproportionately

negative impact on the government’s ability to realize rights.

e Promote non-discrimination in all national policies, action plans, implementation
strategies and other measures on climate change, with a focus on elimination of
discrimination against women, children, indigenous communities and persons
with disabilities.

e Ensure coordination between all parts of the government working on climate

change and integrate climate change adaptation into all relevant national policies.
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Clarify mandate and responsibilities between county and national government
regarding security, emergency management and management of natural resources

including water.

Ensure that adequate security is provided to protect pastoral and fishing

communities from raids from neighboring countries and counties.

Recommend to the government of Ethiopia to promptly undertake independent
peer-reviewed assessments of the cumulative impact of the Gibe Ill dam and
irrigated commercial agriculture on the downstream communities of Lake Turkana

and take steps to mitigate any serious harms identified.

Implement the judgment issued by the High Court of Kenya to release all

documents related to the electrical power sharing between Kenya and Ethiopia.

Clarify mandate and responsibility for management of natural resources in
Turkana, including the aquifer. Ensure that all decisions about the aquifer are
fully transparent and made in consultation with affected communities, and that
the water needs of the local communities are carefully considered in any
development plans. Take affirmative steps to ensure full and meaningful
participation of marginalized and at-risk groups, including women and persons
with disabilities.

To the Turkana County Government

Consult with the marginalized populations particularly affected by climate change
about alternative livelihood provisions prior to the implementation of climate
change adaptation plans. Ensure full and meaningful participation of marginalized

groups, including indigenous people, women and persons with disabilities.

Integrate a climate change adaptation strategy in the Turkana County Integrated
Development Plan that upholds the Kenyan government’s obligations with respect

to rights to food, security, water, and health and ensure its implementation.

Encourage the Government of Kenya to urgently address with the Government of
Ethiopia the impact of developments in the Omo Valley on Lake Turkana and the
resultant potential loss of livelihoods in Turkana County. Affected communities

in Turkana should have access to all relevant information on developments that
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will affect their livelihoods including the impact of developments in the Omo

Valley watershed.

Work with the Government of Kenya to ensure that any natural resource
exploration and extraction is done in @a manner that upholds its obligations with
respect to the rights to food, water, health and security and the rights of
indigenous peoples, women and persons with disabilities. Adverse human rights
impacts on the local population should be identified, avoided, and mitigated as

required under international law.

Take steps on the basis of available resources toward ensuring that all schools,
health and other public facilities have adequate access to clean water, for drinking,

sanitation, and hygiene purposes, on their premises.

Support appropriate training for medical staff and resources to monitor and treat
existing as well as emerging diseases and changing health burdens, with special

attention to marginalized or at-risk groups.

Give due attention to health concerns that change or are made more urgent in part

because of climate change, including malaria and malnutrition.

Develop low-cost initiatives to help boost water harvesting during the rainy
season, such as water pans and cisterns for rainwater collection, that are
sustainable, affordable, and easy to use, maintain and repair. Ensure that all
alternative livelihood projects are undertaken with full consultation and
participation of the targeted community, with a focus on inclusion of
marginalized or at-risk groups, including women and persons with disabilities.
Alternative livelihood projects should include climate change considerations and
these projects should recognize that alternative livelihoods related to the use of

Lake Turkana are not a preferred option given the future of the lake.

To the Government of Ethiopia

Undertake independent and peer-reviewed assessments by qualified experts
that evaluate the cumulative environmental and social impacts of development
in the lower Omo valley including the Gibe Ill dam, the planned Gibe IV and Gibe
V dams, and irrigated commercial agriculture on downstream communities in
Turkana. The results should be publically available so downstream communities

in Turkana County and the Turkana government can understand the impacts.
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Mitigation of serious harms identified should be carried out so as to respect the
rights under international law of indigenous peoples and other affected

communities.

Respecting the rights of indigenous peoples and other impacted communities, take

steps to mitigate the harms of development projects in the lower Omo valley.

Facilitate unfettered access to independent human rights and environmental
organizations and media to the lower Omo Valley so that information about
impacts on indigenous peoples, both in Ethiopia and Kenya, can be more readily

available and better understood by decision makers.

To Donors to Kenya, Including the World Bank and African
Development Bank

Ensure that the disbursement of climate change adaptation funding through
international mechanisms respects international human rights standards
including by analyzing the effect on human rights of proposed activities,
disaggregated to show differential impact on at-risk groups, and avoiding or
mitigating adverse impacts, providing an allocation procedure that is
transparent, accountable, equitable and prioritizes those most heavily affected

by climate change.

Undertake due diligence for proposed development and climate change projects to
ensure that they are not contributing to or exacerbating human rights violations,
either directly or by association. Only approve projects after assessing human
rights risks, including of associated facilities such as power sources and
cumulative impacts of all relevant developments; identifying measures to avoid or
mitigate risks of adverse impacts; and implementing mechanisms that enable
continual analysis of developing human rights risks and adequate supervision,

including through third parties.

To All States Parties to the United Nations Framework Convention on
Climate Change

In designing and implementing measures to facilitate adequate adaption to climate
change, make sure that the measures taken do not violate the human rights of

local communities.
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e Recognize that human rights obligations apply in the context of addressing and
responding to climate change and include an explicit reference to the Parties’
obligations to protect human rights in all climate actions into future climate change

agreements.

e Establish safeguards and accountability processes to ensure that climate policies
are designed, implemented and monitored in a manner that protects the rights of

affected people and communities.
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“There is No Time Left”

Climate Change, Environmental Threats, and Human Rights in Turkana County, Kenya

Climate change, in conjunction with a rising population and large-scale development projects in Ethiopia, are undermining the
ability of Kenya’s indigenous Turkana people to access water, food, health and security.

“There is No Time Left”, based on research and interviews conducted with pastoralists in Turkana County, Kenya, highlights the
increased burden facing the government of Kenya, and other governments, to progressively realize human rights amidst rising
temperatures and increasing extreme weather events.

The report describes how climate change has placed pressure on water resources, resulting in less dry season grazing land and
diminished livestock herds, while hydroelectric projects and irrigated sugar plantations in Ethiopia’s lower Omo river valley
threaten to vastly reduce the water levels in Lake Turkana. As a result, Turkana pastoralists told Human Rights Watch that every
day was a struggle for survival for people and their livestock. Women and girls interviewed said that they often had to spend more
time walking longer distances to dig for water in dry riverbeds. Parents said that their children become sick because their families
are unable to provide them with sufficient food and safe water for drinking and hygiene. Turkana fisherfolk feared that diminished
water levels would decimate fish stocks, and the source of livelihood for 300,000 Turkana residents.

Human Rights Watch calls on the government of Kenya to develop climate change policies that protect the basic rights of the most
marginalized populations. The struggles of the Turkana people are also a reminder for governments in the region and around the
world to ensure that human rights becomes a central element of future climate change policies and agreements.

Pastoralist woman forced off her
community's land from increasing
competition over grazing areas and
cattle, in Lowarengak, Turkana County.
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