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The Functional Aspect The Static Spatial- Based Institution 

ILC Report          2 Different Concepts 
Athmosphere          vs          Airspace 

"The atmosphere and airspace are two different concepts, which must be distinguished.” (ILC) 2021-2029   



The Current Legal Status  - Including Paris Agreement 

Climate Change  
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UNFCC Rio Convention 1992,  
defines Climate System, but not its Legal Status.  
 

Art.1.3 
“Climate system” means the totality  
of the atmosphere, hydrosphere,  
biosphere and 
geosphere and their interactions. 
 

Art.1.7 
“Reservoir” means a component or  
components of the climate system  
where a greenhouse gas or  
a precursor of a  
greenhouse gas is stored.    

(Atmosphere, Oceans, Soil, Biodiversity) 

 



 

“How a good that belongs to none can be  

the subject of a legal regime ?” 
 

ALEXANDER KISS, “La notion de patrimoine commun de l'humanité”, 
 Académie de droit international de La Haye, Recueil des cours, tomo 175, 1982, pp. 103–256. 
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 Tragedy of Commons 
"is the result of a poorly managed  
common good, or of situations  
in which there are uncertainties  
surrounding its ownership” 
Garret Hardin 1968 

 
  
 



"Problems of appropriation are centered with the 

allocation of the flow (emissions), problems of provision 

concern the stock (reservoir). (…)The solutions to one 

problem must be congruent with the solutions to the 

other."  
Ostrom, E. (1990). Governing the Commons: The evolution of Institutions for Collective Action. Editors, James E. Alt, Douglass C. North. The Political 

Economy of Institutions and Decisions. Cambridge University Press. 
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Removals are used to maintain/increase emissions 



“(…) a dilemma for policymakers who need to find 
ways to incentivise sustainable carbon removal 
scale-up, while avoiding the risk of disincentivising 
greenhouse gas emission reductions in different 
sectors by more conventional means.” 
- European Scientific Advisory Board on Climate Change - 2023 

“The central message is that carbon removals must play  

a role in climate change mitigation strategies, 

 in addition to, not instead of,  
 for rapid decarbonisation efforts, starting today.”  

– Energy Transitions Commission, 2022 

 



37 Gt 

per year 

Flows 

427 PPM CO2 

2 Gt  

per year 

CO2 350 PPM 

Stock 

Common Heritage of Humankind 
Scenario 

Accounting on 
stock 

 
To Clean the 

Stock 

Stock 
excessive 

Reservatoir/Stock/System 
belongs to all of Humankind 

Rights and Duties 
are generated over 

the stock 

It's possible to clean 
up the atmosphere 

and the oceans 

Accounting on 
flows 



"Is the conventional theory of collective action the best theory for 

analyzing how to reduce the massive threats of climate change?".  
Elinor Ostrom 2009 
 
 
 

1st Condition   

Legal definition of the common good, with concrete global boundaries  

 

2nd Condition   

Congruence between the rules of provision and appropriation 

 

How to finance negative emissions? 
 

 


